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1, EXECUTIVE SUMÀ{ARY

BDO Puerto Rico, PSC ('BDO") was engaged by Dudtey, Topper and Feuerzeig, LLP ("Dudtey") on behalf

of Mr. Fathi Yusuf ("Mr. Yusuf") to provide litigation support services in connectÍon with Civil Case No.

SX-12-CV-370 (the "Case"ì, which was brought by Ptaintiff Mohamrlad Hamed ('nMr. Harled") agaÍnst Mr"

Yusuf and United Corporation (cottectivety "Defendants") seeking danrages in addition to injunctive and

dectaratory retÍef.

Our anatysis, procedures and adjustments was divided and sumrrarized accordingty into the fol.towing

two (2) categoties:

1. Known or Documented Withdrawats from Partnership

2. Lifestyte Analysis to ldentr'fy Undisclosed Withdrawats fronr the Partnenhip

We reviewed the avaitable information and identified those funds withdrawn from the Partnership as

fo[lows:

'1. Funds wÍthdrawn from Partnershìp through checks of the busìness

7" Funds withdrawn evidenced through a signed cash tickets/receipts

3. Funds withdrawn retated to tickets already settled by the Partners

4. Payments to third parties on behatf of a partner through tickets or checks

5. Paylents to attorneys with partnership's funds

6. Funds withdrawn by cashiel''s check

ln the fottowÍng table we summadze the adjustn'renLs that were identified as the result of our wark and

that were construed to be Partnership distributions not accounted for in the Batance Sheet provided by

Gaff ney. We conctude that as a resutt of the withdrawats in excess, and to equa[ize the Partnerchip

Dìstributions the Hanred farrrity wÍtt need to pay 59,670,675.3ó to the Yusuf famity:

t'fì thdrawals fr,inr Supemr ar{ets

Liføt'Þ Anatpïs

Total \9jhdr¿wals

credi t f or vì thdr awals i n stcs:

Total ¿llarad on ta equalize pa ftnelshí p wi fidrav¡ati

5 12.55',û7t3.27 5 8,35'¡,1'l û.77

795,9û 1.8 514,93 A 3Ð9"07

28,4,ì1,6t5.31 ?.15u.114.67 53¡,641.9r9"?ú

{9.ó70,675.36! 9,670,175.t6

1 18,820,?89,98 t 18.820,989.98

t21,907,497.J4

| 5 ,734. 492 .72
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7. INTRODUCTION

BDO Puerto Rico, PSC ('BDO")was engaged by Dudley, Topper and Feuerzeíg, LLP ("Dudley")on behatf

of Mr. Fathi Yusuf ("Mt'. Yusuf") to provÍde [itigatíon support services in connection with CiviI Case No.

SX-1Z-CV-370 (the "Case"), which was brought by Ptaintiff Moharnmad Hanled ("Mr. Hamed") against Mr.

Yusuf and United Cot'poration (coltectively "Defendants"i seeking damages ín addition to injunctìve and

dectaratory retief. The Case originatiy stemrned from disputes over a ctaimed partnership between Mr.

Har¡red and Mr. Yusuf and partnershìp distributions.

2.1 Scope

The engagement was dÍvided in two iZ) areas:

1. fdentification of historical witlrdrawals both disctosed and undisctosed from the partnetship

during the period where no fonral partnership accounting process was in ptace.

2. Review the accountìng of the Ctainrs Reserve Account and the LÌquidating Expenses Account, as

those terms are defined in the "Finat Wind Up Plan of the Ptaza Extra Partnership" (the "Plan")

approved by an order entered in the Case on January 9, 2015 lthe "Wind Up Order'").r

Since the opening of lhe first supernrarket, the Partnership accounting records were prepared in an

informal tllannet'. For this reason, and after the Partners began the process to disso[ve the Partnership,

Dudtey engaged BDO to identify withdrawats made bV the Partners, family nrembers and/or their agents

which coutd be construed lo be partnership withdrawals from the Partnership. This report represents a

portion of the total claims presented retated to historical withdrawats, addìtional ctaims are presented

in the "Proposed Distribution Plan" not prepared or revised by BDO,

The scope of our work with respect to these withdrawats was limited to the period January 1994 through

Decernber 2012. Before 1994, the Partners had settled their respective Partnership distributions and,

thet'efore, reconcitiation before 1994 was not deenred necessary. Neverthetess, certain investments

bought and sotd by Mr. Wateed Harned, which Mr. Yusuf undelstands were not inctuded in the initial

reconciliatÍon were taken into consideration in our anatysis.

Additiona{ information was provided by Dudl.ey which was obtained tlrrough subpoenas for the period

coveríng January 2013 through August 2014, however, duríng this period a fornratized partnership

accounting process was atready in place. As a resutt, we did not to perform any additional procedures

repot-t shalI have lhe meaning provÍrlecl íor in the P[¡rt,rÀil ca¡ritalízerd tornrs íot othen¡is¡: def ílrecl in this

BDO



Mohanrmad Ha¡ned v. Fathi Yusuf and United Corporation, Civit No" 5X-12-CV-370
Repolt of HistoricalWithdrawats and Distril¡utions of the Partners

August 31, 2A16
Page 3

to identify withdrawats from January 2013 to the date of this repot't. During this period Mr. John Gaffney

("Gaffney"), who had been engaged as the accountant of the Partnership as of January 1,2013, was in-

clrarge of the superntarkets accounting and a formatized partnership accourrtÍng process was put into
ptace. We obtained information during this period and is inctuded in our report but we adjusted att the

transactions to avoid doubte counting with the information being provided by Gaff ney.

Dudtey requested that we also revìew the accounting of the Claims Reserye Account and the Liquidating

Expenses Âccount, and the ploposed distribution of the remaining funds and/or net assets of the

Pat'tnership pursuant to the Ptan and Wind Up Order. The review included the Accounting, Combined

Balance Sheets, and otlrer financiat information prepared by Gaffney and provided periodicatty with the

Bi-Monthl.y Reports submitted to the Master overseeing the Liquidation Process and finaLized in the last

submission of fìnanciats as of August 31,2A16, The Partnershíp Accounting inctudes the äccounts of Plaza

Extra-Easl, Plaza Extra-WesL, and Ptaza Extra,Tutu Park,

Any pat'tnership withdrawals made príor to Gaffney's appointment were not included ín his acccunting,

Therefore, our work was aimed towards identifying withdrawals which coutd be construed to be

Partnership distributions and to incorporate thenl into Gaffney's accounting in order to provide an

Adjusted Partnership Accounting.

TfiÍs report only inctudes our conclusions related to the wíthdrawals/distributions from the Partnership

and the avaitabte amount to be altocated per Partner to eguatize the historicat distrjbutions.

2.2 Assumptions and LirnÍtatíons

The anatysis and conclusions inctuded in thìs report are based on the information made availabLe to us

as of the date of this report. At[ information was provided by Dudtey as submitted by Mr. Harred and

Defendants.2 ln the event that any other retevant information Ís provided, we shatt evaluate it and

amend our report. if necessary.

Our procedures do not constitute an audit, review, or compitation of the infol"mation provided and,

accordingty, we do not express an opinion or provide any othel' form of assurance on the completeness

or accuracy of fhe informatìon. The use of the words "audit" and "review" throughout this document

do not impty an audit or examination as used Ín the accounting profession. We make no fulther warranty,

expr-essed or inrp(ied.

2 lnfor rnalir¡n was ol)tained íroln tlìe lottowing sources: í1 ) FBI iites related t() CrirninaI Case No. 2005-CR-0015, í2) dor:unrents
;rnd i3) docunrents produt:ed fry Defencfants in the Casc.ilced by Mr, Harnctl in [he Case,

BDO
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Our conclusions are based on the information provided by the personnet, officers and representatives of

the Partnerchip, a practice commouly used by experts ìn our field to express opinions or nrake inferences,

in addítion to our education, knowledge, and experience. A detaited list of such information is inctuded

as part of this document.3

The professional. fees related to this report were based on our regutar rates for this type of engagernent,

and are in no way contíngent upon the resutts of our analysis.a

3" SACKGR.OU[.ID

Mr. Hanled and Mt'. Yusuf had a longstanding famity retationship which preceded their l¡usiness

retationship. ln 1979, Mr. Yusuf incorporated United Corporation in the U,S" Virgin lslands. ln earty 1980,

Mr, Yusuf began the construction of a shopping center5 at Estate Sion Farm, St. Croix with plans to buitd

a supenlarket within it. During the construction of the shoppirrg center, Mr. Yusuf encountered financial

dífficulties which rendered hirn unabte to obtain sufficient financing from banks to conrptete the

construction of the project. ln his search for capitat, Mr. Yusuf approached Mr. Hamed for funding to

facititate the opening of Ptaza Extra-East. Mr. Hamed provìded funding with the agreement that they

would each receive fifty percent (509áì of the net plofitsó of the supermarkets.

The Partnership beLween Mr. Hamed and Mr. Yusuf subsequently expanded to inctude two (2) otlrer

supermarket locations, one in the west end of St. Croix, Ptaza Extra-West and one in 5t, Thonras, Ptaza

Extra-Tulu Park; both buitt and initialty stocked utitizing profits of the Partnership operating under the

trade name Ptaza Extra Supermarket. The trade name was t'egistered to United Corporation, which

maìntained accounG for the operation of the supermarkets a:rd for the slropping center rental business. /

The three (3) stores enrployed approximatety sÍx-hundred (600) emptoyees and are hereinafter referred

to coltectively as "the Supermarkets".

The 5uperttrarkets were lïanaged jointty by the Partnet's, with both families having a direct, active rote

ìn theÍr operations; be ìt through the actions of the Partners, farlily members or authorized agents. The

fatnities agt'eed to have one (1) member of the Hamed farrrity and one (1)member of the Yusuf famity

co-nranage eaclr of the stores.

) ReÍcr to Apptndí;< A.
a Our r¿rtes for thÍs enqargerÌìenl ate sel forth Írr Exhil¡it 1.j The ûrnstrlction of the shr.rppíng cernter is related to the o¡.nratiorrs oi UnÍtetl Cc,t'pot'ñtion.
ó l.let profits were defined ¿s the renr¿inirrl¡ iirconre aíl"er alI the ex¡xnses, inctuding thÊ ]êrìt fr¡r the Ptaz¿ Extra Eâst, vrere paic!.
t Relatecl to l-Jlrited Cor ltr¡l-atir.rn

BDO



Mohanlmad Hanled v. Fathi Yusuf ancl United Corporation, Cívit l.lo. 5X-12"CV-370
Repot-t of Historical Withdrawals and Distributions of the Partners

August 31, 2016
Page 5

Mr, Yusuf was the managing partner of the origina[ Ptaza Extra Supermarket (Plaza Extra-East). He was

responsible fol' the overa[[ management of the business. Mr. Hamed was in charge of receiving, the

warehouse and atl produce. Mr. Hanred retiled fronr actively participating in the business in 1996. Duríng

lhe later years, Ptaza Extra-Ëast had been managed by Mufeed Hanled and Yusuf Yusuf, atong with Waleed

Hamed; Ptaza Extra-Tutu Park had been nranaged by Waheed Hamed, Fathi Yusuf and Nejeh Yusuf; white

Ptaza Extra-West had been managed by Hisham Hamed and Maher Yusuf .

ln 2001, charges were brought ôgainst United, Fathi Yusuf, Maher Yusuf, Nejeh Yusuf, Wateed Harred

and Waheed Ha*led. As a resul.t, the FBf seized financÍal records from the Supermarkets and members

of both the Yusuf and Hamed famities as part of the investigation.

ln 2003, the fedelal government, in connection with Case No" 1:05-CR-00015-RLF-GWB, appointed a

monitor to oversee the Supermarkets' operations and to review the financìal protocots. The monìtor

requit'ed a[[ profits to be deposited Ínto ínvestment accounts, origìnally hetd at Merdtt Lynch but

subsequentty transferred to Banco Popular'.E The financíat information secured during this period was

also examined with respect to our anatysis.

ln the later part of 201A, Mr. Yusuf reviewed docunrents from a hard drive containing financial records

that had been seized by the FBI during the course of the investigation related to Case No. 1:05-CR-0001 5-

RLF-GWB, The Partners becante at odds over the inconsistent adherence to the fifty-fifty distribution

agreement and as to the accountÍng of such disbursements to agents, family nremberc and Partnerc,

5ubsequently, discussions began towards dissotving the Pat'tnership.

On August 15, 2012, Mr. Yusuf wrote a check payabte to United which was signed by him and his son,

Malrer Yusuf, in the amountof 52,784,VO6.25e drawn against a Plaza Extra operating account to equalÍze

prior withdrawats of the Hamed farrrity accolding to ear'lier reconciliations and additionaI documentation

which was attached to the cort.espondence. Mr. Hamed atleges this withdrawat viotates the Partnership

agreement and "threaten[d] the financiaI viabítity" of the stores.

As a result of the afot'enrentioned disputes, on Septembe r 19, 2A17, a Comptaínt was fì led by Mr. Hamed,

as Plain[iff, against Mr, Yusuf and United CorporatÍon, as Defendants, commencing the Case. Mr. Hamed

atteged that he and Mr. Yusuf had formed a partnership in 1984, thlough which they agreed to jointty

I Reíer f-o ËxÍribil- 2.
e Reíer to Exhíbìt 3 Cherck No. 1 154.
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manage the stot'es and eguatty share the profits and losses. Mr. Hamed atso atteged that Mr. Yusuf acted

in a tranner' "designed to undennine the Partnership's operations and success" citing Yusuf's evíction

attempts and his dìsbursementof 57.7 million from Plaza Extra's operatìng accounts to Unjted operating

accounLs, which Mr'. Hamed atteged was a viotation of the Partnership agreement.r0 Additionatty, Mr.

Hamed fited a First Amended Comptaint on October 19,2012 seeking damages, atong with injunctive and

declaratory reUef.rl

On Aprit 25, 2013, an order was entered in the Case enjoining the parLies and, among other things,

requÍring them to:12

1. Continue the operations of the Supermarkets as they had throughout the years prior to the

comt'nencement of the tÍ[igation, with Hanled, or his designated representaöve(s), and Yusuf, or

his designated representative(s), jointl.y nranaging each store, without unilateral action by either

pärty, or representative(si, regarding management, emp(oyees, methods, procedures and

opet'ations.

2. Refrain fro¡r disbursing funds from the Supermarkets' operating accounts without the mutual

consent of Mr'. Hamed and Mr. Yusuf (ol'designated representative{s))-

3. Secure two (2) signatures on all check from the Supermarkets' operating accounts, one of a

designated representative of Mr. Hamed and the other of a designated representative of Mr.

Yusu{.

Pursuant to an order entered in the Case on September 18, '2014, the Honorable Edgar D. Ross, was

appointed as Master, to direct and oversee the winding up of the Partnership. Such order estabtished,

atrìong other things, the Court's intention for the parties to present a proposed ptan for winding up the

Partnership under Lhe Mas[er's supervísion,1:ì

On Novenrber 7, 2A14, an order was entered in the Case conctudÍng that the Partnership was formed ín

1986 by the oral agreement between Mr. Hanred and Mr. Yusuf for the ownership and operation of the

rÙ Refel to Exhibit 4.
11 Rt,rfer to b:híbit 5, First Anrenclecl Corlplaint.
t¡ Reler tcl ExhÍl¡it ó, ¡Venlorandurvl O¡rinion prge ?3.
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tht'ee Ptaza Extra Stores, with each partner having a 509á ownership interest in atl partnelshÍp assets and

profits, and 50% obtigation as to atl tosses and liabitities.ra

On January 9,2A15, the court entet'ed the Wind Up Order and approved the Ptan, which nanled Mr. Yusuf

as the LiquÍdating Partner with the exclt¡sive right and obtigation to wind up the PartnenhÍp pursuant to

the Plan and the provisions of V.l. Code Ann. ÍiL.26,5 173{c}, under the supervision of the Master.l5

Additionatl.y, the Ptan established the ternls and conditions under which Mr. Yusuf and Mr" Hamed woutd

purchase certain assets and assunìe separate ownership and conlrot of Plaza Extra-East and Plaza Extra-

West, respective(y. f n addition, the order dictated the parameters for the private auction to be hetd for

Plaza Extra-Tutu Park and establìshed that the shares of stock of Associated Grocers hetd in the name of

United was to be sptit 50/50 between Mr. Hamed and Mr. Yusuf, with United retaining in íts nanre Yusuf's

50?.á share, and 50î,á of such stock being reissued in Ha¡ned's nante or his desígnee's name.

With respect to the Ptaza Ëxt¡a-Tutu Park auction, the Partnership assets thatwere sotd consisted of the

teaseho{d interes[s, the inventory, and equipment. The Partner subnritting the winning bid for Plaza

Extra-Tutu Park was to receive and assunre a[[ existing rights and obtigations to the pending Litigation

with the tandtord in the Superior Court of the Virgin lstands. The Partner who received and assumed said

dghts and obtígations to the Tutu Park Litigation was obligated to reinrburse the other Partner 5A% of

the amount of costs and attorneys' fees incurred to date directty attributabte to the Tutu Park Litigation.

The Prevaiting Partner at auction was responsibte for obtaining releases or otherwise renroving any

continuing or further leasehold obtiqations and guarantees of the Partnership and the other Partner.

The Plan atso detÍneated the steps to be fotlowed for the orderty liquidation of the Partnership. The

followìng is a fist of the steps to be taken:

1. Budget for Windíng Up Effot'ts: The Liquidating Partner proposed a budget for the Wind

Up Expenses. Such expenses inctude, but are not limited to, those incurred in the

tiquidation process, costs for the continued operatíons of Plaza Extra Stores during the

wind up, costs for the professional services of the Master, costs retating to pending

titigation in which Ptaza Extra and/or United dlbla Ptaza Extra Stores is named as a

party, and the rent to be paÍd to the landlords of Ptaza Extra-East and Ptaza Ëxtra- Tutu

Park"

la Refe¡ to Exhil:rit 8, 0r cler
Ii Re fer to Ë;<bihit 9, Or,:fer

æle 3.
Àdoptíng Final Wìnd Up P[an.
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2. Setting Aside Reserves: The sum of Ten Mittion Five Hundred Thousand Dollars

(S10,500,000) is to be set aside in a Liquidating Expenses Account to cover Wind Up

Expenses as set out Ín the Wind Up Budget with sma[[ surptus to cover any miscettaneous

or extraordinary Wind Up Expenses that may occur at the conctusion of the tiquidation

process. Such Account shatt be hetd in trust by the Liquidating Partner under the

supetvision of the Master. At[ disbursements shall be subject to prior approval by the

Master. Unless the Partnes agree or the Master ordem otherwise, the Liquidatfng

ParLner shall not exceed the funds deposÍted Ín the Liquidation Expenses Account.

3. LiquÍdatìon of PartnershÍp Assets: The LÍquidating Partner shatl prorlptty conf er wìth the

Master and Mr. Hamed to inventory atl non-Ptaza Extra Stores Partnershíp assets, and to

agree to and implement a ptan to tiquidate such assets, which shatt result in the

maximum recoverabte payment for the Partnership.

4. Other Pending Litígation: The pending titigatìon against United set forth in ExhÍbit C of

Exhibit 9 to the Plan alises out of the operation of Ptaza Extra Stores. As part of the

Wind Up of the Partnership, the Liquidating Partner shatl undertake to resotve those

claims in txhibit C Exhibit 9, and to the extent any claims arise in the future retating to

the operatíon of a Ptaza Extra Store durìng the Liquìdation process, withìn the availabte

insurance coverage for such claims. Any [ìtigation expenses not covered by the insurance

shatt be charged against the Ctaims Reserve Account.

5. Distribution Ptan: Upon conctusion of the Liquidating Process, the funds remaining in the

Liquidation txpenses Account, if any, shatt be deposìted ìnto the Ctaims Reserve Account.

Mthin 45 days after Liquidating Partner comp(etes the tiquidation of the Partnership

Assets, Mr, Hamed and Yusuf shalt each submit to the Master a proposed accountíng and

distribution plan for the funds remaining in the Cl"aims Reserve Account, Thereafter, the

Master shaf'l make a report and reconllrendation of distríl¡ution for the Coult for its finat

determination.

6. Additional Measures to be Taken:

i. Shoutd the funds deposited into the Liquidating Expenses Account prove to be

insufffcient, the Master shatl transfer from the Clainrs Reserve Account sufficient

funds required to complete the wind up and tiquidation of tlre Partnership,

determined ín the Mastel''s discretion.

BDO
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ii. Atl funds t'ealized from the sale of the non-cash Partnership Assets shatt be

deposited into the Ciaims Reserve Account under the exclusive control of the

Master.

iii. Att bank accounts utilized ín the operation of the Partnership business shatt be

conso[idated into the Ctaims Reselve Account,

iv. Any Partnership Assets renraining after the cornptetion of the tiquidation process

shalt be divided equaity between Mr. Hamed and Mr. Yusuf under the supervision

of the Master.

On January 26,2015, Hamed and Defendants fìted a stipu{ation that was approved and ordered by the

Court.lô The parties stipu{ated to the fo{lowing:

1. The valuation of the equipment at its depreciated vatue in each of the three stores, as

provided in items #1, #2 and #3 of Section I of the Ptan, is as fottows:

v. Ptaza fxtra-East - $150,000

vi. Plaza Extra-West - 5350,000

vii. Plaza Extra-Tutu Park - 5Z00,OOO

2. There is no need to do an appraisal of the Tutu Park leasehold interest, as provided Ín

item #2 of Section I of the Ptan, atthough the Parties witt stitl do an inventory of the

store's merchandise at its tanded cost, as the parties wilt bid on this store (as ordered

by the Court) without regard to its appraised value"

3. The titigation entitted "United Corporation v. Tutu Park Ltd., Civ. No. ST-97-CV-997

shoutd be added to the definitìon of the "Tutu Park Litigation" in item #2 of Section 8 of

the Ptan and treated as property of that store under the sanre terrns and condítions of

lhe othet'referenced litigation (United Corporation v. Tutu Park Limited and P.l.D., lnc.,

Civ. No. ST-01 -CV-161 ),

1ò Rcfer to Ëxhìbit 10, Sti ¡rtrtation.
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4. ltenr #5 in Section B of the Ptan shalt be amended by reptacing that language wÍth the

fot[owing [anguage:

The parties agreed that the "Ptaza Extra" trade nanre for each of the three stores shatl

be transferred with each store to the Partner who purchases the partnership asseG

associated with that locatjon. United Corporation witt sign whatever paperwork is

needed to effectuate a trade name transfer. No party witt thereafter be able to use the

name Ptaza Extra at any other- location.

5. The effective date of the Court's Order Adoptìng Final Wind Up Ptan shalt be changed

fro¡n ten (10) days fottowing the date of the original Order to January 30, 2015.

On Aprit27,2A15, Honorabte Judge Dougl.as A. Brady granted Defendant United Corporation's Motion to

Wìthdraw Rent. The Liquidating Partner was ordered to withdraw f rom the Partnershìp joint account to

cover past rent due the totat anrount ol !5,234,798.71, plus additionat rents that have become due since

October 1,2013 at a rate of 558,791.38 per month, untít Mr. Yusuf assurned fuLl, possession and control

of Ptaza Extra-East.1r

On Apdt 28,2A15, Honorab(e Edgar D. Ross, Master, ordered the specific parameters applicab(e to the

pdvate auctìon of Ptaza Extra-Tutu Park which was scheduted to comnrence at 1O:00 a.m" on April 30,

2015. The order, atso states the Partners agreed on $220,000 as5Ai(, of the amount of costs and the

attorney fees Íncurred directly attributable to Tutu Park Litigation whÍch shalt be considered the Tutu

Pat-k Fees, Furthermore, all bank accounts, cash deposits, and accounts receivabte of Plaza Extra-Tutu

Park as of the day of the transfer shatl betong to the Partnership.

AdditÍonatty, att debts, inctudirrg accounts payabte and tiabitities, lawsuìts agaÍnst the Partnership or

United arisÍng from the operation of Plaza Extra-Tutu Park prior to the transfer to the purchasing partner

or his designee, shatl be treated as Partnership debts. Moreover, the purchase and sale of the assets of

the Partnenhíp shatt be accomptished by a debit or credil from the Partner's interest in the Partnership

accounts, determined whether the Pa¡tner is treated as the purchaser (debit) or the selter (credit). Such

debits and credìts witt be reconciled and tlre net amount of the winning bid ptus the Tutu Park Fees shatl

be paid to the setting partner within a reasonabte anrount of tinle after the conclusion of the auction,

1r Refer to E<hil.¡it 11, Mernoranclunr O¡.rìnion ancl Orcler datcd A¡.rr'ìl 27,2A15,
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not to exceed fifteen (151 days. Lastty, the actual transfer shall become effective at 12:01 a.nr. on May

1 , 2015. 1E

On ApriL 30, 2015, Honorable Edgar D. Ross, Master', dectared Mr. Hamed the successfuI purchaser of

Plaza Extra-Tutu Park. Consequently, as of 12:01 a.m. on May, 1,7015, Mr. Hanred acquired tlre sote

right, titte, interest, ownership and control of the business known as Ptaza Extra-Tutu Park. lt shoutd be

noted that Mr. Hamed's rìghts, privileges and powers regarding Ptaza Ëxtra-Tutu Pat'k witl be exercised

by KAC357, lnc., a corporation owned by Mr, Hamed's sons, using the trade name "Ptaza Extra-Tutu

Pat'k".le

On March 5,2015, Honorabte Edgar D. Ross, Master, dectared that Mr. Hamed futtycomptied with and

sa[isfied the foregoing directive of the Wind Up Order with respect to Plaza Éxtra-West. Consequentty,

Mr. Hamed assumed sote ownenhip and control of Ptaza Extra-West and was altowed to operate the

location. Additionatl,y, it was noted that Mr. Hamed's rights, privìleges and powers regarding P laza Éxtra-

West witl be exercised by KAC357, lnc.20

On March 6, 7A15, Honorable Edgar D. Ross, Master, dectared that Mr. Yusuf fulty conrptied with and

satisfied the foregoing directive of the Wind Up Order with respect to Ptaza Extra-East. Mr. Yusuf

assurned sote ownership arrd contncl of Ptaza Extra-East and was attowed to operate the location.

Further, Mr. Yusuf 's rights, priviteges and powers regarding Ptaza Extra-East witt be exercised by United

Corporation.?r

The aforernentioned court orders were examined in order to assist us in the preparation of the

Partnership accounting, with respect to the disbursements of the Partners and Eheir agents during the

covered period and the proposed allocation to eguatize partnership distributÍons.

ln the fot(owing sections we will discuss the resutts of our anatysis related to the withdl'awats from the

Partnership and the resutting Partnership finat balance distribution.

1ò Refer to Exh Íbit I Z, ¡V¿lster 's Or der Reqardi r r¡1 BÍcld íne Pr oceclur es for Owner sh ip of Pt¿rza Extr a-Ttrtu Par 1". d¿ted Apt it 28, 201 5.
re Refer to b:hibit 1 3, MÈsler's Orderr Reqarding Trnnsî'cr oí Ovvnership of Plaz¡: E>itrâ Tutu Park, St. Thonras dated Àpri[ 30, 201 5.
?0 Refe! to Exhibit 14, íVúster's Order Reo;ardinq Transfer of Ownershi¡:, clf Plaza Extr â West.
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4, METHODOLOGY AND PROCËDI.JRES PERFORMEÐ TO DETERMINE WITHDRAWALS FROM

PARTNERSi-IIP

ln tlrc Virgin lstands, partnershìps are governed by the Uniform Partnership Act ("UPA"), adopted in 1998

as Title 26, Chapter I of the Virgin lstands Code. A partnership is defined ös "an assocjation of two or

more persons who carry on a business, as co-owners, for profit". 22 Typicatty, unless a wrÍtten partnership

agreement stiputates otherwise, certain general rutes appty with respect to management, profits, and

losses. For exampte, untess otherwìse stiputated in writÍng, each partner has an equal voice in the

managenlent of the partnership's business and atl partners share equail.y in profits and losses of the

partnenhip.

Custonrarily, a partnership nraintains separate books of account, which typicatty inctude records of the

partnershÍp's financiat transactions and each partner's capitat contributions. Usuat[y, each partner has

a sepârate capitaI accoun[ for investments and his share of net income/toss, and a separate withdrawat

account. A withdrawal account is used to track the amounts taken fronr the business for personal use.

On the other hand, net !nconre or loss is added to the capital accounts in the ctosing process.

As previousty indicated, the present ctaim arises from disputes over the Partnership and partnership

distlibutions. At present, the Court has ruted that the Supermarkets are owned by the Partnership

conrposed of Mr. Hamed and Mr. Yusuf on a fifty-fifty basis, thus net inconre/toss is shared equatly anrong

the partnes. With respect to the Partnemhip dístributions/withdrawals. no agreement has been reached

by the parties and they are presently disputing amounts owed to or from the respective partner.

Due to the lack of folmal accountíng records retated to the Partnelship withdrawals and to the ongoing

disputes between the Partners, BDO was requested to identify through the use of forensic accountìng,

the atrounts that have been withdlawn from the Partnership which coutd be construed to be Partnership

wíthdrawafs and/or dislributions" As forensÍc accountants, we use financia[ information to reconstruct

past events" lt should be noted that the findings and the report are irrpacted by the quatity of the

informalion provided and/or by the lack or'lìm'itahon of the information provided for anatysis. ln the

fotlowing paragraplrs and sections, we witl discuss the methodotogy and assumptions used during the

engagement and the tirnitations we encountered in connection with the infonnation provided.

::' Rerfer to Ëxhìbit 16.
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4.1 Net Wthdrawals from Partnership

Our analysis, procedures and adjustments was divided and summarized accordingty into the fottowing

two (2) categories:

1. Known or Documented Wíthdrawats f rom Partnemhip

2" Lifestyte Anatysis to ldentify Undisclosed Withdrawals from the Partnet'ship

4.1 ,1 Known or Documented Wíthdrawals from Partnersfrip

It had been the custom and practice of the Yusuf and Hamed families to withdraw funds fronr the

supermarket accounts for personal reasons, using either checls or cash tickets/receìpts. The partnership

category relates to atl activity recorded and/or transacted through the Partnership. Our examination and

analysÍs inctuded the review of the avaitable supermarkets' bank statements, bank reconcitiations,

check, cash tickets/receipts and, cash receipt ledgers.

We reviewed the avaitabte infornmtion and identified those funds withdrawn from the PartnershÍp as

fotlows:

1. Funds withdrawn from Partnershíp through checks of the business

2. Funds withdrawn evídenced through a signed cash tickets/receipts

3, Funds withdrawn related to tickets atready settted by the Partners

4. Payments to third parties on behatf of a parLner through tickets or checks

5. Payments to attorneys with partnershìp's funds

6. Funds wíthdrawn by cashier's checks

Funds withdrawn from Partnership throuEh checks of the business

ln order to identify atT n:onies withdrawn from the Partnership through checks we identified availabte

checks, other than those retated to salades and wages made to the order of the Partnerc, f amily members

and/or their agents through the PartnershÍp. Our examination inctuded availabte Partnership bank

accounts, retated to Ptaza Extra-East, Ptaza Extra-West and Plaza Extla-Tutu Park.

It shoutd atso be mentìoned that the Yusuf and Hanred fanlilies periodicatty reconciled and evened theit'

cash withdrawals through the use of the "btack book" (cash tickets/receipts tedger). The cash ticket

receÍpts ledger was deemed to represent direct evìdence of the money directty withdrawn by each

individua[. Therefore, these cash receipts (withdrawats) were considered a direct acceptance of money

that was withdrawn by each f ami(y menrber.

BDO
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Furthenlrore, our anatysÍs was ainled to identify at[ withdrawals made through the Supertlarkets by the

Partners, fanrity members and/or their agents whÍch could be construed to be partnership disttìbu(ions.

ln order to identÍfy atl monies withdrawn fronr the Partnership through cash withdrawats, we reviewed

and anatyzecl avaì{abte cash tickets/receipts and caslr ticket/receipts ledgen ft'om Partnership which

ínctuded Ptaza Extra-East, Ptaza Extra-West, and Ptaza Extra-Tutu Park" The cash t'eceipts provided were

identÍfìed and assigned accordingty by the signature or name of the Partner, famity member and/or the

nanre of the agent.

Our analysis included the examÍnatìon of the cash ticket/receìpts tedger ("black book") to identify any

cash withdrawals nrade by the Partnen, farnity members and/or their agents. As part of our procedures,

when anatyzing the deposìts of each individual we identÍfÌed and traced any cash withdrawals to deposits

made within the same day or up to three business days frorn the withdrawal date in order to avoid doubte

counting,

Funds withdrawn related to cash receiÞts or tickets already settled by the Partners

ln accordance with "Notice of Withdrawal" letter dated August-15,2012, signed by Mr. Yusuf , partneship

withdrawats made by the Hamed famil.y totated 52,7U,7O6.25 and withdrawn from United's operating

account,zr Cornposed of $1,ó00,ffi0 of cash receipts/tickets that had been destroyed, but agreed by lhe

Partners, famity members and/or theìr agen[s; 51,095,381.75 ìn cash receipts tickets: and $178,103

(S89,392 and $88,711) received after closing two (2) bank accounts. For purposes of our anatysis, the

documents provÍded with the Notíce of Withdrawal were evatuated and the anrounts consìdered as

pattnershi p distributions.

ln order to ídentify and/or detect any disburcellents from the PartnenhÍp on behalf of the Partners,

famity nrembers and/or their agents to third parties, which could be construed to be partnet'ship

distributions, we exanrÍned available checks, cash tickets/receipts and cash tickets/receipts tedgels of

the partnership accounts. Our examìnation included reviewìng any avaitabte supporting documentation

of such dísbursements in order to determine whether such withdrawats/disbursements constituted

partnershi p dìstribu tions.

¿:r Rerfer to E;<hìbit 20.
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Tickets/receÍpts signed by third parties were observed acknow(edging the receipt of rroney as a resutt

of a [oan; these tickets/receips were atsc signed by Partners, famity members andlor their agents who

authorÍzed the loan. Avaitabte tickets/receìpts of the repayment of loans were atso observed, signed by

Partners, famity members and/or their agents. lf both tickets/receipts were identífied, toan originated

and loan repayment, we proceeded to adjust the at]lounts. However, if onty one ticket/t'eceipt was

observed, said amounts were considered as partnershr'p distributions.

Pavme4ts to attornevs with partnership's funds

During our exarrination a numbel of paynrents for legal services lssued by eÍther Partners, farnily

members and/or theit'agents were anatyzed and deemed not related to Partnership benefits or agreed

upon. As a lesutt, such payments were considered partnenhip distributions.

Funds withdrawn by cashier's checks

ln order to identify any additÍonal monies withdrawn, not dìrectty ídentifiabte through the Partnershìp

or directly tÍnked to the Fartnership whÍclr could be construed to be partnership distributìons, we

examined avaitabte cashier's checks issued to either Partners, fanrity menrbers and/or their agents.

Furthermore, we atso revìewed any avaitable supporting documentation retated to such disbursements

in order to deterntine whether such withdrawats/disbursernents constituted partnership dístributions"

4.1.2 l-ifestyle Analysis to ldentify Undisclosed Withdrawals from Ëhe Perrnership

Our exanrinatìon was aimed to ídentify atl other inconre received by the Partners, fanrily llembers and /or

their agents that could be construed to be partnership distributions, whÍch othen¡vise had not been

disclosed as a wíthdrawal. Mr. Mohammad Hamed testified that their onty source of income was salaries

and/orwages, and the dìstributions received from the Partnership since'l 986.24 Therefore, anyexcess

of monies Ídentified over the known sources of income during the period analyzed was assumed to be

partnershÍp distributions and /o r partnership withd rawals.

Yusuf 's famity has testifìed that their source of íncome was not onty related to the supermarket activities.

but atso fronr Uni[ed's rentat and other businesses not related to the supermarket operation. Any

unidentified deposit was considered a withdrawal fronr the Partnership.

Lifestyte anatysis is the most cornrlonty used method of proving income for an individuat in cases where

tecords or documents are not fu[[y avaitabte. This method considers the person's spending patterns in

)'Refer lo Case No. SX-12-CV370, Otat deposítiôn oí Mr. Harnerd datercl April 21,7O14, pagfs 43 to ^14.
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relation to theÍr known sources of funds.25 lf a penon has declared income that is wetl below the cost

of the tifestyle he ol she is tiving, the lifestyl"e anatysis may suggest that undisclosed sources of income

exist. When the total is conrpared to reported or known sources of income, there may be a big gap,

which can indicate other sources of income.

There are different methods to prove income, depending on factors such as the avaitability and adequacy

of the ìndividuat's books and records, whether the individual spends a|.l income or accumulates it, the

type of business invotved, etc, The nrethods corrrmonly used are the foltowing:26

a. Direct (specif ic ìtem or transaction) method

b. lndirect methods:

i. l'{et worth method

ii. Expenditures nrethod

iiì. Bank deposits method

iv. Cash method

v. Percentage markup method

vi. Unit and votume methods

We retied upon the bank deposils methodzr, one of the traditional indirect ntethods, to identify the

Partners' wìthdrawals. The bank deposits method is recommended to be used in various situations,

specificatty when books and records are incornplete, inadequate, or not avaitable, such as in this case.?B

Thís method is based on the theory that if a person is engaged in an income producing business or

occupation and periodìcatiy deposÍts rroney in bank accounts in his or her name or under his or her

control, an inference can be drawn thaL such bank deposits represent income untess it appears that the

deposits represented re-deposits or transfers of funds between accounts, or that the deposits came from

a non-retaled sources such as gifts, inheritances, or toans, ln other words, under this method, att bank

deposits are dee¡ned to be income, untess they can be traced to another source of funds.2e

:u Thomscrrr Reuters/PPC. (2014]). Litigotion Support Services: Chapter 11 Crímínal Cases, "1lM lÁethods of Proving Unreported
lncome". These methods are not only used in crim¡nol coses but also ín civil cases such as divorces ond for other purposes where
inco¡ne needs to be proved.
?74 clescrí¡rtiorr of b¡rlks de¡losits rjonìpr.rtatí.rr1 can be olxelved in case UníterJ States v. Boulet, 577 F.2d 1165 15'i'Cir . 1978).
ì3 Tlìonrstrn Reuters/PPC. (ZAl4). Litígotion Support Services: Chapter 11 Criminal Coses, "1104 Methods of Proving Uùreported
lncome".

Febrtrary 28ì. LiíestVle Analysis in Criminal Cascs: Provírrg llrr-onte without Futl Drxulnentatíon,
lì [tl)r / /viww. sequenceinr:.corn / fr a ud fi les/? 01 0 /0? / tilestvte- ar lalvsis-i n- crÍnrín at- ctrses- pr oving-i ncorne-ulitllout-fttl l-
rJocunìerìtâtion /.
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This method also contemptates, that any expenditures made by the person in cash or currency fronl funds

not deposited in anv bank and not dedved from a known source, simitarly raises an inference that such

cash or currency represents additionat incorle.

The deposits method can stand on its own as proof of taxabte income; it need not be corrobot'ated by

anotlrer nrethod and its use is not timited to vatidating another method. ln usÍng the deposits method,

care must be taken to observe the fotlowing procedures:

a. Deposits to att types of finarrcial instítutions should be consÍdered; for exampte, bank, savings

and toan associations, investment trusts, mutual funds, brokerage accounts, etc.

b. Cash payments (whether for busÍness expenses, personaI expenses. investments, etc.¡ made fro¡l

cash receipts not deposited must be counted (added) as additional gross income.

c. Deposits that do not tepresent taxable irìcome, such as deposits of gifts, inheritances, loan

proceeds, insurance proceeds, etc., must be deducted frcm total deposits.

d. Catcutating taxable incotre, deductibl.e business expenses, whether paid by cash or check, must

be deducted from the totaL deposit, a deduction for depteciation must atso be at(owed.30

e. Care must be taken not to doubte count transfers between accounts, deposits of previousty

withdrawn check, checks in transìt at the end of the pedod, bounced checks, debit and credit

advices or deposits reported on the prior ¡reriod's tax return but not deposited until the curtent

period. Atso, onty the netdepositshoutd becounted if thedepositstìp tists altchecks and then

deducts an amount to be paid to the taxpayer in cash.

Based on the deposft method, we decided to exatline the bank accounts, credit card accounts, and

brokerage/investment accounts of each of the Partners, famity rlember-s and their agents. As part of our

anatysis, we ìdentified and inctuded a(t amounts deposited in the respective bank and brokerage

accounts: credit card payments, and funds assumed to have been received as pat-tnership

dístributions/withdrawats identified from cash receipts provided. ln ordet' to confit'm the funds and

sources of inconre of both famities, we used their known salaríes/wages.

Our examìnation entailed reviewing and anatyzìng att known and avaitabte bank accounts,

brokerage/investment accounts and credit card accounts of each of the Par-tners, famil,y members and

their agents. As part of our analysis, we identified and ínctr.¡ded al[ amounts deposÍted in the respective

i0 Tlrcrnrscrn Reuter.s/PPC. í2O14). Litigat¡on Support Servíces: Cha¡ster 11 Crintinal Cases, " Í104 Methods of Proving Unreported
lncome".
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bank and brokerage accounts, credit card payments, and funds assurned to have been received as

partnership dístributions/withdrawals. Any excess monies identified from our examination over the

known and confirnred income was assurrred to be dístributions from the partnership. f n order to confirm

the funds and sources of income of both families, we obtained from the Partnership records the sataries

and wages earned by the Partners, famìty rnellrbers and their agents.

Through our forensic anatysis, we were atso abte to identify a number of disbursements retated to a

construction of a residence betonging to Wateed Hamed (son of Mohanlmad Hamed). Such arrounts were

considered in our analysis of the partnership distributions.

ln older to avoid doubte counting of data, our lifestyie anatysis required that certain adjusttnents be

made to the amounts of withdrawats/distrìbutions identified for each of the Partners, famity members

and/or their agents. Fotlowing. tist of the type of adjustments that were trade:

1. Deductìon from the amounts deposited, any amounts identifíed from soutres other than the

supermarket business. (Transfers from family members and/or transfers from other owned

accounts).

2, Deduction of payments made to credit card accounts using funds ftom other personal accounts.

3. Deduction of amounts identified through cash tickels/receipts, retated to withdrawals from the

Partnership which we were able to identìfy as havìng been deposÍted in the bank and/or

brokerage accounts,

4. Deductìon of check issued from Plaza Extra's accounts whÍch we identified as having been

deposited jn the bank or brokerage accounts representing reimbursenlent of business expenses.

The above described pr-ocedures were apptied to each of the Partners, fanrily nlembers and their agents

in order to catcutate the excess monies received per each individuat over their stated or known sources

of income. The catcutated withdrawats and/or construed partnership distribution were tallied per

Partner, fanril.y rnember, agent and famity (i.e. Hamed Family vs, Yusuf Famity). Following is a list of

the Partnerchíp famities - Hamed ft Yusuf:

Hamed Family

a. Mohamnlad Hanled

b. Wateed Hanled

c. Waheed Hamed

d. Mufeed Hanled

BDO



Mohatnmad Hamed v. Fathi Yusuf and United Corpot'ation, CivÍ[ No. 5X-12'CV"370
Repo:'t of Hístorical Withdrawats and Distributions of the ParLners

August 31, 2016
Page 19

e. Hisham Hamed

Yusuf Family

a. Fathi Yusuf

b" Nejeh Yusuf

c. Maher Yusuf

d. Yusuf Yusuf

e. Najat Yusuf

f. Zayed Yusuf

4.2 Y usuf Family Me mbers

We atso perfornred a PartnershÍp withdrawal anatysis and a tifestyte anatysis of the fottowing additionat

Yusuf fanrity members:

. Syaid Yusuf

. Amat Yusuf

. Hoda Yusuf

Our analysis entailed identifying checks and cash withdrawals, payments to third parties, payments to

attorneys and withdrawats through cashier's checks from Partnership accounts. As well as reviewing and

analyzing deposits to avaí[able bank accounts and brokerage/investment accounts, and paymenLs to

credit card accounts. However, our examìnation did not reveal any of the latter, check or cash

withdrawals; No deposits were made to bank accounts, brokerage/investment accounts or payntents to

credÍt cards, ln accol'dance with the information presented, our analysis dìd not reveaI Partnership

withdrawals for the benefit of Ama[, or Hoda Yusuf fa¡nity membets for 1994 to 2012. Hence, no

adjustments were requÍr'ed. For Syaid Yusuf, we onty observed three checks assocÍated with tax expenses

for tlre year 2000 and 2001 and therefore adjusted. No further anatysis was needed.

4.3 Periods for AnalysÍs

Due to the lack of formal accountíng records retated to the Partnership withdrawals prior to Mr. Gaffney's

appointnrent, we djvided into four periods the resutt of our work and the proposed adjustments to the

partnershÍp distrjbutions based on the avaitabitity of the information. FoltowÍng is a descríption of the

periods:
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1. Januarv 1994 thru September 2001: this ís the accounting period príor to the FBI raid and

government scrutiny. During this period, it was comrnon for the Partners, famity metttbers and

their agents to withdraw monies via a check or cash by just signing a cash ticket/receipt" NeÍther

fortnal supetwision nor formal accounting was in place duting this perÍod,

Z. October 2001 thru December 2012: this is the period after the FBI raid and government scrutiny;

accounting was improved, however, Gaffney was not in ptace and most withdrawals were limited

to salarÍes; partnership distributìons were timited as the government supervìsion/monitoring was

in ptace.

3. Januarv 2013 thru Januqrv 30. 2015: the Gaffney years - accounting infornration is fornta[ and

comprehensive. During this period, atl withdrawals were made with Gaffney's supervision and

thelefore, were recognized in the generat ledger'.

4. Januarv 30. 2015 thfu Aueust 31. 201ó: this is the period of the tiquidation of the Partnerchip

assets; during thís period, atl transactions were performed with Gaffney's supervision and

therefore, recoqnized in the generat ledger. Additionatty, during this period the Partnership

activity was superuised by the Court through the appointed Master.

We shoutd ctarify that befbre 1994 on|y one store was open, a fi¡e in '1992 destroyed the store and with

itnrostofthefinanciat/accountinginfonnationthatwasavaitable. lthadalsobeenestablishedthatthe

Partnership kept a "btack book" or a ledger to reconciLe withdrawals f ronr the Partneßhip. Prior to

1993, no atìloutlts had been disputed by either Partner. However, as a result of the current litigation

process, tv1r. Yusuf becarne aware of certain Ínvestments reported by Wateed Hamed in his personal

income tâx returns of 1997 and 1993. Due to the amounts involved it was decided to evatuate and

consider such amounts as part of our analysis.

Our anatysis included information until August 2014, however we decided to adjust at[ transactÍons after

January 2013 considering that during that period Mr. Gaffneywas in control of att the transactions retated

to the partnership and atl wìthdrawais should be accounted for.

4.4 Docurnents Examined

As part of oul analysis, we have examíned documents for each of the famity tttembers of the Hamed and

Yusuf famities, the Supermarkets (inctudes Ptaza Extra-East, Plaza Ex[ra-West, and Ptaza Extra-Tutu

Park), United Corporation, and other retated entities. At[ infornratíon, docunlents, evidence examined
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and used by BDO was plovided by Dudtey-3' The fotlowing is a surnnrary of documents examined and used

in our-analysis.

. General ledgers of the Super-markets

. Cash receipts of the Superrrmrkets

. Monthly bank statements of the Supenrrarkets' bank accounts

. Monthly bank statements of each Partner's bank accounts

. Monthly bank statements of each of the Partner's famity mer'¡lbers' bank accounts

. Monthiy bank statements of each of the Partner's agents' bank accounts

. Monthty brokerage/investment statenrents of each Partner's investment accounts

. Monthly brokerage/investment statements of each of the Partner's f amity tlembers' investment

accounts

. Monthly brokerage/investment statements of each of the Partner''s agents' Ínvestment accounts

. Credit card statenlents of each Pa¡tner's credit card accounts

. C:'edit card statenlents of each Paltners' family members' credit card accounts

. Credit card statements of each Partners' agents' credÍt card accounts

. lncome tax return of each Partner

. f ncome tax return of each Partner's fanrity mernberu

. Income tax return of each Partner's agents

. Legat documents; Court Orders, Motions and depositions

¡ Letters, btack book (cash receipts tedger) and other documents

As indicated under Section 4.5 LímÍtatÍons, we encountered certain lÍnritatíons wíth respect to the

informatíon provided; not atl of the infornration exanlined was corrplete. Due to the volunle of

documents provided, we have included a cornplete tist of documents examìned and used in our report.

Therein, we have tisted the documents received along wíth the corresponding dates. ln addition, any

missing statenlents and/or documents are also disctosed therein.

ln the following sections, we describe the specific procedures thatwere apptied to enabte us to identify

any withdrawats made by the Partners, famìty menrbers and/or their agents thatcould be construed to

be partnelship distributions for the covered period.

:ri lnfornration obt¿ínecl íronr oi the following $orrrces: (1ì Ftl fites related to Crirnínal Case l.lo. 2005-CR-0015, (2ì docurnents
pr cr,rided bV Mr . Han¡ed t.hr ough the clisccrver y pr ocess Ín the Case, (3 ) docu n ìents pr ov idÊcl by Mr. YusLrf ¿ttd Un Íted Colp. tlìror.rçìlì
the dìscr:vel-v process in thc Case.
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4.5 Lirnitations

Our report and the findings inctuded herein have been inrpacted by the limitation of the infornration

available in the Case. Fottowing is a summary of the linrítations we encountered during the pefformance

of the engagement.

. Accounting records of Ptaza Extra-East were destroyed by fire in 1992 and the infor¡nation was

incomple[e and/or insufficient to penlÍt us to reconstruct a conrprehensive accounting of the

partnenhip accounts before 1993.

. Accounting recolds and/or docurrents (checks registers, bank leconcitiations, deposÍts and

disbursements of Supermârkets' accounts) provided in connection with Supermarkets were

limited to covering the period from 2ffi2 thlough 20M, East and West from 200ó through 2012,

and Tutu Park frorn 2009 througl-t}A12.

r Accounting records and/or documents provided to us for the perÍods prìor to 2ffi3 are incomplete

and limited to bank statenlents, deposÍt slips, cancetted check, check registets, investments

and broker statements, cash withdrawal tickets/receipts and cash withdrawal r'eceipt listings.

For exampte, the retention poticy for statements, checks, deposits, credits in Banco Poputar de

Puerto Rico ís seven years; therefore, there is no Bank information availabte ptior to 2007 and

etectronic transactíons do not generate any physical evÍdence as to regutar deposits and/or

debits.

r lnf ormatíon dìscover ed about the case up to August 31 , 2014 . We onty considered inforrnation up

to December 31 , 2A12. TransactÍons af ter that date were adjusted Ín our report.

4.6 Assumptions

Any monies identified through our analysis in excess of the anrount identifíed f rom the known sources of

income {e.9. salaries, rent incorìre, etc.) were assumed to be partnershÍp withdrawals/distributions.

With regards to the Hamed famity, Mohamnlad Harned adnritted during deposition testimony that his

family's sote source of income was the monies they withdrew frorn the supenrarkets.l2

The lifestyte analysis is supported by available infornration retated to deposits to banks and brokerage

accounts and payments to creditcards during the period from January 1994 to DecemberZA1T or untit

Gaffney was assigned to work with the Supermarkets accounting.

i:i Rerfer to Casci No- SX-1 z^CVl70, Ora[ de¡rosítion oí Mr. Har¡ertl datcrl April 21,7014, pages 43 to.l4.
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5. DETERT\ÁINATION OF PARTNER'S WITHDR.AWALS

As previously indicated, the 5upermarkets have been managed jointty, with both famíties having a direct

active rote in theìr operations be it tlrrough the actions of the Partners, the aclìons of family ntemberc

or the actions of their authorized agents. The farrrilies agreed to have one (1ì menrber of the Hanred

famity and one ('l ) rrember of the Yusuf famity co-manage each of the stores.

ln the foltowìng sections, we have documented the resutts of the proceclures that were apptied to enabte

us to ídentify any withdrawats ntade by the Partners, famity merrrbers and/or-their agents that could be

construed to be partnership distributions for the covered period.

5.1 l'iamed's Family

5"1.1 Mohammad å'lamed - Partner

Partnership - Monies with drawn f ro¡'n Supermarkets

a. Partnership wiÈhdrawa[s/distributÍons through checks

ln order to identify atl monies withdrawn from the Partnersh'ip through checks, we identified

availabte checks made to the order of Mohanrmad Hamed. Our examination did not reveal any checks

made to the order of Mohamnrad Hamed fronr the Partnenhip accounts, therefore, no partnemhip

distributions were identifìed that woutd require any adjustment from checks issued to the order or

on behatf of Mohamnrad Hanred for the covered periods.

During the perÍod covering October 2001 through December 2O17, a totat of 53,000,000 was

withdrawn through checks issued from the Partnership as gifts to Hishatr Hamed and his spouse

(S1,500,000i and to Mufeed Hamed and his spouse (S1,500,000). We shoutd r':rention that both

spouses are daughters of Mr. Yusuf.

Therefore, fbr purposes of oul' analysis it was determìned that thìs amount represented dístljbutíons

from the Partnership. We adjusted Mr, Hamed's and Mr. Yusuf's distribution by 51,500,000 fot'said

period.rl

i:r Refer to E:<hibit 17 ancl Tabte 1
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b. Pertnership withdrawals/distributions through cash withdrawals

In order to identify att monies withdrawn from the Partnership through cash withdrawats we reviewed

and analyzed availabte cash tickets/receipts and cash tickets/receipts ledgers provided from the

Partnership. The cash withdrawals identifÍed and/or attributable to Mohammad Hamed for the

periods covered amounted to 5851,718.@ as shown in the tabte betow:þ

We shoutd mention that a number of the cash withdrawats identified and attributed to Mohammad

Hamed during our examination were not dâted; nonethetess, such witMrawats were reasonabty

betieved to be amounts withdrawn from the Partnership and attributabte to his account during this

time period. From our examination we determined that partnership distrÍbutions to Mohammad

Hamed related to cash withdrawals amounted to 5946,518.@ for the covered period. A totat of

S92,800.00 was adjusted (etiminated) to avoid doubte counting, since these funds were deposited

and accounted f'or in our analysis of Wateed Hamed for a net amount of 5853,718.00.

c. Payment to Third Parties through checks or cash tickets/receipts

[n order to identìfy any disbursements from the Partnership on behatf of the Partneru, famity

members and/or their agents to third parties which coutd be construed to be distributions to the

benefit of a specifÍc Partner, we exalllined availabte check, cash tickets/receipts, and cash

tickeLs/receipts ledgers of the Partnership accounts to identify any payments to third parties on

behatf of Mohammad Hanled. Our exanrination did not reveat any checks made to thírd parties on

behaLf of Mohammad Hamed from the Partnership accounts, therefore, no partnership distributions

were ídentified that would require any adjustment fronr checks issued to thírd partÍes on behalf of

Mohammad Hamed for the covered periods.

Ptaza Extra 18

Ptaza ExtraJl3

Total s r,5oo,ooo.oo
75O,OOO.0O

750,OOO.OOs

Description
October 2OOl to
December 2012

Withdrawals from the partnenhip with a

signed tid(et/r€ceipt
$ 848,718.00 s 5,000.00 s s 853,718.00

2014

January 201 3 toOctober200l þ
Decer6er 201 2

ir Refer to Tablr:s 2A anc.l 28.
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d" Payments to àttorneys with parÈnership's funds

ln order to identify and/or detect any disbursements from the Partnership on behatf of the Partnerc,

fanrÍty members and/or their agents to attorneys which could be conslrued to be partnetship

distribution to a specific Partner, we exarrrined a numl¡er of payments for legat services not related

to the Partnership that were Ídentified and we inctuded in our anatysis, sìnce the Partnerc lrad no

agreement to pay such expenses with Partnership funds. No payrrents to attorneys were identified

and/or attributable to Mohammad Hamed for the períods covered.

Funds wlthdrawn by cashfer's checks

ln order to identify any additionat lnonies witMrawn through other sources not directty identifiable

through the Partnership or direc[ty tinked to the Partneruhip which coutd be construed to be

partnenhip distributions, we examined availabte cashier's checks issued to Mohamntad Hamed. We

atso examined check issued to Hamed from any other retated parties and/or entities related to the

Partnership. From our review and anatysìs, we were abte to identify a totat of 562,0@.0035 in

manager checks whích were considered to be distributions from the Partnership to the exctusive

benefit of Hamed.

f. Summary

As a resutt of our review we can conctude that the Parlnership monies withdrawn for the sote benefìt

of Mr. Mohamnrad Hamed from January 1994 to December 2012 amounted to S2,4J5,718.00.

Lifestyle Analvsis

a" Ðar¡k and lnvestments Accountsy'Credit Card Accounts

Ou¡' examination entailed reviewing and analyzing att known and availabte bank accounts and

brokerage/investment accounts of Mohammad Hamed. From our exanrination, we were abte to

identify that Mohanrmad Hanred deposited nronies/funds in the amount of $1,307,043.723ó for the

covered period.

We should mention that our anatysÍs excludes any deposits which couLd be identified and/ot- related

to a source other than the Partnership. ln the following tabte we su:nmadze the deposíts identìfied

and/ot'attributabte to Mohammad Harned for the periods covered:

ii Refer tcl Tal¡te L
È Rcrfer to Tatrles 4A to 4C.
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b. Credit C¿rd Accounts

Our examination entaiied reviewing and anatyzing a(1. known and avaitable credit card accounts

belonging to Mohammad Hamed. As part of our anatysís, we identified and inctuded availabte credit

card payments and incLuded them in our anatysis. Through our anatysis a total amounting to

5't,552.08 of credit card paynents from Mohammad Hanred were identÍfied for the period covered

as shown betow:17

Adjustments

ln order to avoid double counting of anrounts Ídentified as withdrawals and/or dísttibutions in our

tifeslyte analysis, we obtained salaries and wages for the Par[ners, famity melnbers and their agents

f rclrr Partnership records. Those that we were abte to identify as sataries and wages were adjusted.

To the extent Mohammad Hamed received social security benefits these were elinlinated from our

lifestyte anatysis.

d. Summary

As a resutt of the tifestyle anatysis we can conclude that Mohammad Hamed withdrew 51,308,595.80

from Janualy 1994 to December 2A12. This total is net fronl any ticket/receipt or check already

considered in the other ctassificatìons above.

c

I nvestments /Sæurltles
Tlme Deposit

Time Deposlt

Order - Customeß

Order - Custome6
Order - Customeß
Tlme DeÞoslt - Customers (Flxed)
tlme DeDoslt - Customers (Flxed)
Ched(lrE/Savlngs Account
ChecklrE Aacount

ChecklnE Aacount

Total
-28

-833

833

-510

-5oo
--570

r-700

-710

-53

814

517

s 1,28s,31 3.sr

559,799.01

245,007.00

20,415.00

97,352.42
74,898.O0

28,172.09
259,670.00

s

f4,850.00
s

s 21 ,730.21

6,880.21

s

s 5

s 1,307 ,O43.72

559,799.01

745,OO7.00

20,41 5.00

97,352.42
74,898.00

35,052.30
274,52O.0O

Credit Card - VISA 11 1,552.08s 5 $ $ 1,552.08

Total
October 2001 to

Dæs¡bq 2012

January 201 3 to

August 20 1 4

r? Refer to Table 5A ancl 58.
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Result

ln resutt of the information presented above, Mohammad Hamed's total partnership withdrawals during

the years 1994 lo 2012 were 53,724,313.80.rE

5.1"2 Waleed Hamed (son of Mohammad Hamed)

Pë¡lneÉbþ : Ioqller y4!¡dr¡ìüo][ro m slpe$nêI&qts

¿1. Partnershíp withdrawafs/dìstributions through checks

ln order to identify atl monies withdrawn from the Partnership through checks, we identified

availabte check made to the order of Waleed Hamed. The check identified as withdrawats

attributabte to Wateed Hanled for the periods covered amounted to 5684,170.001ç as presented in

the tabte below:

b. Partnership withdrawa ls/distributions through cash withdrawa[s

ln order to identify atl monies withdrawn flonr the Partnenhip through cash withdrawats we reviewed

and anatyzed avaitabte cash tickets/receipts and cash tickets/receipts ledgers provided fronr the

Partnership.

We shoutd mention that a number of the cash withdrawats identified and attríbuted to Waleed Hamed

during our examination were not dated; nonethetess, such withdrawals were reasonabty determined

to be amou:rts withdrawn from the Partnership and attributable to his account during the pefiod in

question. Frorrr our examination, we detenrrined that partnership dístributions to Wateed Hamed

retated to cash withdrawats amounted to 51,113,245.75 f or the covered period as shown in the tabte

below:ao

3ú R<lfer to Table 6.
i9 Rerfer to Tal:les 7A ancl 78,
4 Refer to Tables EA and 88.

Phza Extra - Ched<irq Âæount f l0

Phza txtra - Ched<ing Account lf 1 I

Bamue Française Commerciale
,f,500.00

5 450,000.00

27,670.00

205,000.00

$ 5

Totål 5 451,500.00 $ 232,670,00 $ $ ó84,170.00

n,670.00

206,500.00

5 450,000.00
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Tot¿l S 859,615.75 5t 133,245.75

Funds wÍthdrawn relaÈed to cash tickets/receipts atready settled by the Partners

ln accordance with "Notice of Withdrawat" tetter dated Augusl 15, 2A12, signed by Mr. Yusuf,

partnership withdrawats by the Hanred famity totated 52,784,706.25 and withdrawn from United's

operating account.

A total of 51,778,103atwas attributed as partnership dÍstributions to Wateed Hamed. This totat

represents cash tíckets/receipts that were destroyed as per Maher Yusuf's testÍmony and which the

Hamed's had agreed that such amount had been withdrawn by the Hamed famity. This amount

represens 51,600,000 past confirmed witMrawats and 5178,103 (589.392 and $88,711) received

after ctosìng wo (2) bank accounts.

d" Payments to third perties Ëhrough checks or cash tickets/receipts

ln order to identify andlor detect any disbursements from the Partnership on behatf of the Partrers,

family members and/or their agenls to third parties which coutd be construed to be partnership

distributions, we examined avaitabte checks, cash tickets/receipts and cash tickets/receipts ledgers

of the partnership accounts to identify any payments to third parties on behatf of Wateed Hamed.

The payments to third parties identified and/or attributabte to Waleed Hamed for the periods

covered amounted to 57 17,77 6.46:a¿

{1 Refer t<¡ Exhil¡it 20.
4:1 Refer to Tables 9A and 98,

s

c

l¡an h Third Parties

Hthdrawals from the partnershlp with a

slgned tickeUreæipt

445,m.m

414,115.755 s 2R,80.m 5

445,5m.m

5 687,745.75

Ðescription
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e. Payments to attorneys with paftnership's funds

ln order to identify and/or detect any disburcenrents from the Partnership on behal,f of the Paftners,

famity menrbers and/or their agents to attorneys which could be construed to be partnership

distribution to a specifïc Partner, we examined a number of paynents for tegat services not retated

to the Partneship that were identified and we inctuded in our analysis, sÍnce the Partners had no

agreement to pay such expenses with Partnership funds. The pay-nents to attorneys identified

and/or attributable to Wateed Hamed for the periods covered amounted to 53,749,495.48.41

d. Funds received by cashier's check

ln order to identify any additionat monies withdrawn through other sources not ditectty ìdentifÍabte

through the Partnership or directl.y linked to the Partnership which could be construed to be

partnenhip distributions to a specific Partner, we examined avaitabte cashier's checks issued to

Wateed Hamed. Furthermore, we also examined any checks issued to Waleed Hamed from any other

retated parties and/or entities reiated to the Partnership. Our examînation dÍd no[ reveal any

cashier's checks issued to Wateed Hamed.

FBI Dooments related to Coßtrwtion
Dlsbußements

Constructlon disbußemenG
RecelÞts - Other
RecelDts- A. JoseÞtr

Recelpts - Zalton Francls
Ræelpts- Louls Lorln
Ræelpts - 5. PhittlÞ

RKelpts - Jaunn

Ræelots - E6târ Ballry
Ræelots - Adnan Alhamed
RæelDts - Anthoru L.

RecelDts - Cvrìthla
RecelDts- James Gambte
RecelDts - Dtack

RæelÞts- PA

RæelÞts- Ety

Ræelpts- At Fattah AttCatle

RselDts- Amln Y6uf M6täfa
R<eiDts- Alf Mohamad Zater
RecelDts - Juan R6ario

Totål
1 1 ,1 50.00

,ó78.8r
3 r,0ó9.83
l 5,000.00

1,ó9o. oo
200.00

I.5t 3.OO

5.150.00
9ó0.00

8,000.00
8,000.00

575.00
1 50.00
730.00

5,8ó7.50
400.00

1 ó,000.00
4.000.00

26,400.00
147,612.32

7 13,116.46

4,1 30,00

s

1,ó90.00

2ó,400.o0
s 147,612.32

4,r30.oo s s 717,276,46

1 1, I 50.00

428,67a.A1
35,199,83
r 5,000.00

200.00
r ,51 3.00
5,150.00

9ó0.00
8,000.00
8.000. oo

575,00
1 50.00
730.00

5,8ó7,50
400.o0

I ó,000.o0
4,000.o0

5 3,749,495.48 5 1,749,495,48

a3 Refer to Tãbles 104 and 108.
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From our review and analysis, we wer€ abte to identify a total of 5285,000,00 in checks issued to

Waleed Hamed ft'om other retated parties and/or entities retated to the Partnership which were

considered to be distljbutions from the Partnership to the exctusive benefit of Waleed Hamed:{a

e" Sumrnary

As a result of our review we can conclude that the Partnership lnonies withdrawn by Wateed Hamed

for his personat account from January 1994 tþ December 2012 amounted to $8,347 ,29A.69.

LÍfestTte AnalyËis

a. Bank and lnvestments Accounts

Our exanrination entailed reviewing and analyzing att known and avaitable bank accounts and

brokerage/investment accounts of Wateed Hamed. From our examination, we were abte to identify

that Wateed Hamed deposÍted monies/funds in the amount of 52,142,8O0.88 for the covered p€riod.

We shoutd mention that our anatysìs excludes any deposits which could be identified and/or related

to a source other than the Partnership. ln the foltowing tabte we sunrmarize the deposits identified

and/or attributabte to Waleed Hamed for the periods coveted:a5

{ Refet to Tal¡tes 114 ¿nd 118
as Refer to lables 12Ato 12C,

Checks from Plessen Enterpises

Checks from Mohammad Hamed

Checks- Paid by Yusef Jaber

Checks - Transfer Hamed E Yusuf

285,000.00

$ 5 5

285,000.00

(

Total $ 285,000.00 S s s 285,000.00
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b. Credit Card Accounts

Oul examination entailed reviewing and analyzing a[[ known and availabte credit card accounts

betonging to Wateed Hamed. As part of our analysis, we identified and included availabte credit card

payments and inctuded them in our anatysis. Through our anatysis a total antounting to 56ó1,928.70

of credit card payments on Waleed Hamed's credit cards we¡e identified for the period covered. The

fottowing tabte summarizes the credit card payments ìdentified and/or attributabte to Wateed

Hanred's partnership interest for the periods covered:4

â Refer to Tabìes .l 
3A to 13C.

-90--z

-26

I/40
I,144

-080

I286
r86
I,753
J3l3

75,o0o.oo

4,035.00
6,003.11

6U,799.06
I 38,923.83

s 578,800.00

7,OOO.OO

89,066.06

66,474.51
492,699.31

s s

S 2,142,8oo.88Total S f ,487,561.oo S 655,239.88 S

75,000.00

1l,035.00
95,069.17

751 ,273.57

631 ,623.14
s 578,800.00

r8
l1

¡6

ta
t7
t8
1

9
9
9

a
t4
9

26,O77.33

2Z3.OO

35A.OO

109,A66.54s

95,O30.40

54,999.76

13,A14.20

524.47 525Totðl 1 a

14,O80.44

49,497.27

(5.ó44.47\
47,21O.2O

4,o47.35
73,274.41
a6,324.54

aa,764.935 s
39,49t.53

661 924.70

14,O8O.84
95,O30.40
49.497.27
54,999.76
a5.644.47\

47,210.20
4.087.35

73,274.41
46.124.54

223.OO

35A.OO

19A,631.47s
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c. Adjustrnents

ln order to avoid doubte counting of anrounts identified as withdrawals andlor distr-ibutions in our

Lifestyte anatysis, we obtained sataries and wages for the Partners, family memberc and their agents

f rom Partnership records. Those that we were abte to ídentify as salaries and wages were adjusted.

d. lnvestment sold as per tax returns

lnvestments reported by Wateed Hamed in his percona( income tax returns in 1992 and 1993

amounted to $8,027,053.00. This amount was inctuded in our anatysis.aT

Total 8,027,053.00

e. Surnmary

As a resutt of the tifestyte anatysis we can conctude that Wateed Halned withdrew 510,83'l ,782.58

ftonr January 1994 lo December 2012. This totat is net from any tickets/receípts or check atready

consÍdered in the other classifications above.

Result

According to the information presented above, Wateed Hamed's totat partnership withdrawats for his

personal benefit during the years 1994 to 2012 totaled 519,179,073.27:ß

5.'f .3 Waheed llamed (son of Mohamrnad N-lamed)

ts

e, Partnership withdrawals/distributions through checks

ln order to identify atl monies wíthdrawn from the Partnership through checks we l'dentified avail.able

clrecks nrade to the order of Waheed Hamed. The checks identified as wìthdrawats aLtributabte to

Waheed Hamed for the periods covered amounted to 572,4OA.+4.'t"

''¡ Refer to Exhíbit 21.
¡e Refer tcl T¡rbte 1.{.
€ Refer to Tables 154 and 'l 58.

1993

1992

12131t1993

1213111992

7 ,587,483.00

S +3g,s7o.oo
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b. Partnership withdrawals/distributions through cash withdrawals

In order to identify all monÍes withdrawn from the Partnership through cash withdrawats we reviewed

and anaþed available cash tickets/receipts and tickets/receipts ledgen provided from the

Partnership. From our examination we deternrined that partnership distributions to Waheed Hamed

related to cash withdrawats amounted to 51,307,622.00 for the covered period.r

c. Payments to third parties through checks or cash tickets/receipts

ln order to identify and/or detect any disbursements from tlre Partnership on behatf of Mr. Hamed's

partnership interest, famity members and/or his agents to third parties whÍch coutd be construed to

be partnership distributions forWaheed Hamed'ssote benefit, we examirìed avaitable checks, cash

ticketslreceiprs and cash tickets/receipts [edgers of the Partnership accounts to identify any

payments to third partÍes on behalf of Waheed Hamed. Total paymenG to third parties identified

for the benefit of Waheed Hamed for the periods covered amounted to 5528.998.81.'i

50 Refer to Tal¡te 16A ând '1ó8.
tr Refer to Tahles 174 and '178

Ptaza Extra Account

Withdrawals from the partnershlp with a

signed tlckeUreceipt
S ,l,281,,l22.m $ 26,sm.oo 5 s 1,307,ó2,m

Edward

Louis Htl

Ahmed Atarefi

Keneth Donova

Ken Mason5am

Other

Joseph Edwards (Wittie House)

WÍttie House)

Witlie House)

Chevenne Heavv Equip Nittie House)

GMT Mittie Houæl

ManueI Tejada (Wittie House)

Wittie's Home)

hes (Wittie House)

Wittie Hamed)

Trevor Rvan Mittie Housel

Conrad Ambrose ffittie Houæ)

José Román

& Harmonv Rent)

Total
35,81 5.33

4,950,00

700.00

I,280,00

5,000.00

2.685.00

3,850.00

11,&4,00

ó,000.00

14,446.23

50,100.00

74,171.18

310,499.52

5,172.105

3ó

1,000.00

1,665.45

s s

ó,000.00

65.452 $ 1

35,815.33

4.950.00

700.00

1,280.00

5,0m.00

2,ó85,00

3,850.00

11,6U,@

15,446.23

50,100.00

74,171.18

312.164.97

s 5,172.10
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d. Payments to åttorneys with partnership's funds

ln order to identify and/or detect any disbursements from the Partnenhip on behatf of the Partners,

fanrity members and/or their agents to attorneys which could be construed to be partnership

distribution to a specific Partner, we exanrined a number of payments for tegat services not retated

to the PartnershÍp that were identified and we inc(uded in our anatysis, since the Partners had no

agreemenI to pay such expenses with Partnership funds. The payments to attol'neys identÍfied

and/or attributabte to Waheed Hamed for the periods covered amounted to 5372,155.95.s2

e. Funds withdrawn by cashÍer's checks

ln order to identify any addítional monìes withdrawn through other sources not directly identifiabte

through the Partnership or directty linked to the Partnership which coutd be construed to be

partnership distributions, we examined avaitable cashier's checks issued to Waheed Hamed.

Furthermore, we also exanrined any checks issued to Waheed Hamed from any of other related

parties and/or entities related to the Partneruhip" Our examination did not reveal any cashier's

checks issued to Waheed Hamed, nor were any other check issued for the benefit of Waheed Hanred

identified.5l

f " Summary

As a resutt of our review we can conctude that the Partnership monies withdrawn by Waheed Hanred

for hís soie benefit from January 1994 to December 2012 anlounted to 52,281 ,177 .ZO .

Lifestvte Analysis

a. Bank a¡"¡d lnvestments Accounts

Our exanrination entaited reviewing and anatyzing att known and availabte bank accounts and

brokerage/investment accounts of Waheed Hartted. From our examination, we were abte to identify

that Waheed Hamed deposited monies/funds in the amount of $756,156.78for the covered period.

We shou{d mention that our anatysis included identifying and exctuding any deposits which coutd be

identified and/or related to a source other than frorn the Partnership. ln the folLowing table we

sunlmarjze the deposits identified and/or attributable to Waheed Hanred for the periods covered:5{

5¿ Reîìlr to Tabte 18.
s? Refer to Tat¡le 19.
6'Refer to Table 204 ancl 208,
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b. Credit Card Accounts

Our exan:ination entailed reviewing and anatyzing all known and availabte credit card accounts

betonging to Waheed Hamed. As part of our anatysis, we identÍfied and irrcluded avaitabte credit card

payments and inctuded them in our analysis. Through our anatysis a total amounting to 5103,505.95

of credit card payments for the benefit of Waheed Hanred were identified for the period covered.

The fottowing tabte summarjzes the credit card payments identified and/or attributable to Waheed

Hamed for the perÍods covered:55

Adjustments

ln order to avoid doubte counting of amounts identified as withdrawats and/or distributions in our

lifestyte anatysis, we obtained sataries and wages for the Partners, fanrity members and their agents

from Partnerchip records" Those that we were abte to identify as sataries and wages were adjusted.

d" Summary

As a resutt of the tifestyte anatysis we can conclude that Waheed Hamed withdrew 5859,662.73 from

January 1994 fo December 2012. This total is net from any ticket or check atready considered in the

other ctassifications above.

c

13

l8
v
29

,8
t4
t2

14

o22

f
ló5
'.44

t2
r88

1

2,000.00
000.00

,1 50.99
50.332.ó3

240,847.32
45,825.U

ó56 156.78

100,000.00

s

loo oo

1

756.156.74

r,000.00
2.000.00

.00
I 5. I 50.99
50.332.ó3
40,u7.32

; 345,825.84
December 201 2

2O01 to

1897

)628

01 5 88,105,30

4,123.52

5 tt,zll.t3 s

Totaf s aa,tos.¡o 5 ts,loo.os s s f03,505.95

4,123.52

$ 99,382.43

t:;Refer to Ïalrte 2'lA to 21C.
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Result

According to the infonlation presented above, Waheed Hamed's totat partnenhip withdrawats for his

personal benefit during the years 1994 to 2012 totated 53,140,839.93.5r'

5.1.4 Mufeed Hamed (son of lvlohammad Hamed)

¿ì. ParÊnership withdrawals/distributions through checks

ln order to identify avaitable monies withdrawn from the Partnership through check we identified

available check made to the order of Mufeed Hamed. 0ur examination did not reveal any checks

made to the order of Mufeed Hamed from the Partnership accounts, therefore no partnership

distributions were identìfied thaÈ would require any adjustment from checks issued to the order or

on behatf of Mufeed Hamed for the covered periods.5T

b. Partnership withdrawa[s/distributions through cash withdrawa[s

ln order to identify availabte monies withdrawn from the Partnership through cash withdrawats we

revíewed and anatyzed avaítabte cash tickets/receipts and cash tickets/receipts ledgers provìded

from the Partnership. From our examination we determined that distlibutions from Partnenhip funds

to Mufeed Hamed retated to cash withdrawats alrounted to 5357,0óó.38 for the covered pedod.s

c. Payments to third parties through checks or cash tickets/receipts

ln order to identify and/or detect any disbursements from the PartnershÍp on behatf of the Partneß,

famÍly members and/or their agents to third parties which coutd be construed to be partnership

distrÍbutions to the sote benefit of Mufeed Hamed, we examined avaitable checks, cash

tickets/receÍpts and cash tickets/receipts ledgers of the Partnership accounts to identify any

payments to third parties on behatf of Mufeed Hamed. ln the fottowing tabte we sutnmarize the

3 Refer to Tabte 22.
s7 Refer to Tal"¡te 23.
t8 Reler to fable '24Aan<l 248

Withdrawals from the partnershlp with a

slEned ticket/receipt
1ó8,1 63.075 f88,903,315 s 5 357,0óó.38
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payntents to third parties identified and/or attributabte to Mufeed Hattted for the periods covered

amounLed to 59,ó23.50.se

d. Payments to Attorneys

ln order to identify and/or detect any disburceulents from the Partnership on behalf of the Partners,

famity menrbers and/or theír agents to attorneys which coutd be construed þ be partnership

distribution to a specific Partner, we examined a number of payments for tegal services not tetated

to the Partnership that were identified and we included in our anatysis, since the Paftners had no

agreement to pay such expenses with Partnenhip funds. No payments to attorneys were Ìdentified

andlor attributable to Mufeed Hamed for tlrc pedods covered.

Funds withdrawn by cashier's checks

ln order to identify any additional monies withdrawn through other sources not directty identifiable

through the Partnership or directty linked to the Partnership which coutd be construed to be

partnership dÍstributions, we examined avaitabte cashier's checks issued to Mufeed Hanled.

Furthermore, we also examined any checks issued to Mufeed Hamed f rom any of other related parties

and/or entíties retated to the Partnership, Our exanrÍnation did not reveal any managers or other

checks issued to Mufeed Hamed.

f. Sumrnary

As a resutt of our review we can conctude that the Partnerchip monies withdrawn by Mufeed Hamed

for his personal benefit frorn January 1994 1o Decenrber 2012 amounted to 5366,689.88.

l-ifestvle Analvsis

a. Bank and f nvestments Accounts

e

0tlnr Ræeipb paid to third parties

Ræeipts. Juan Rosario

Ræeiots paid to Set, E Barms

Receipts paid to Zalton Francis

Ræeipts paid to Pedro Herren

Receipts paid to lVtanuel

Ræeipts oaid to Tom Shettev

Total $ 3,987.50

6r/.m

2,810.50

5m.m

s

s 5,ô3ó,00

1,251,m

2,125,m

l,0m.m

7m,m

$,m

510,m5

$

5

$ 9,ô23.50

1,929.m

4,935.50

sm.m

1,0m.m

7m.m

50.m

5 sto.m

te Refer to Tables ?54 ancl 258.
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Our examination entaited reviewing and anatying alt known and avaitabte bank accounts and

brokerage/investment accounts of Mufeed Hamed. From our examination, we were able to identify

that Mufeed Hanled or agents acting on hìs behatf deposited monies/funds in the amoun[ of

5756,194,11 for the personal benefit of Mufeed Hanred for the covered period. ln the fotl.owing table

we suutmarize the deposits identifíed and/or attributabte to Mufeed Hamed fbr the periods

covered;rP

b. Credit Card Accounts

Our examination entailed reviewing and analyzîng a[[ known and avaitabte credit card accounts

betonging to Mufeed Hamed. As part of our anatysis, we identified and included avaitabte credit card

payments and inctuded them in our anatysis, Through our anatysis a totat amounting to 5230,205.08

of credit card paymenG for the benefit of Mufeed Hamed were identified for the period covered.

The foltowing table summarizes the credit card paynrents identÍfied and/or attributabte to Mufeed

Hamed for the periods covered:ól

c. Adjustments

óo Reler to Tabtes 26,4 to ?óC.
ó1 Rerfer to Tables 77Ato 27C.

i6
1

415

98

35

8,500.00

124,120.00

2,500.00

s 180,115.70

5,0oo.oo

344,929.13

100.00

s 90,929.28 s

$ ¡t 5,235.70 s 440,958.41 s 5 756,194.11

13,500.00

469,049.13

2,500.00

100.00

s 271,044.98

0

9

8

0

,2

3

7,168,50

20,770.46

1,450.00s

70,094.80

1 09, ó92.00

21,029.32

s s

$ 29 388.9ó S zoo,gto.tz S s 230,205.08

70,094.80

109,692.00

28,197.82

20,770.46

1,450.00s
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ln order to avoid doubte counting of amounts identified as wíthdrawats and/or distributions in our

tifestyte anatysis, we obtained salaries and wages for the Partners, famity menrbers and their agents

fronl Partnership records. Those that we were abte to identífy as salaries and wages were adjus[ed.

d. Summary

As a resutt of the tifestyte anatysis we can conctude that Mufeed Hatned received 598ó,399.19 of

Partnership funds from January 1994 to December 2012. ThÍs total is net f rom any ticket or clreck

atready considered in the other ctassifications above.

Result

According to the information presented above, Mufeed Hamed's totat partnership withdrawats for his

personat benefit durÍng the years 1994 to 2012 totaled 51,353,089.07.62

5,1.5 Hisham Hamed (son of Åioha¡nmad Hamed)

s

a" Partnership wÍthdrawals/distributions through checks

ln order to identify avaitabte monies withdrawn from the Partnership through checks we identified

availabte checks made to the order of Hishanr Hanred. Qur examination did not reveal any checks

made to the order of Hisham Hamed from the Partnerchip accounts, therefore no partnership

distributions were identified that woutd require any adjustment from checks issued to the order or

on behalf of HÍsham Hamed for the covered periods.

b. Partnership withdrawa [sldistributions through cash withdrawats

In order to identify avaitabte monies withdrawn from the Partnership through cash withdrawals we

reviewed and anatyzed avaitabte cash tickets/receipts and cash tickets/rece'ipts ledgen provided

from the Partnerchip. From our examination we detenrined that distributions from the Partneship

accounts to Hisham Hamed re[ated to cash withdrawats amounted to 5136,500.00 for the covered

períod.a

ó2 Refer Lo Tab(e 28.
63 Fefer to Tables 294 and 298.

Withdrawals from the partnership with a

slgned ticket/recdpt
5 102,000.00 s 34,500.00 5 s 136,500.00
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Fayments to third parties through checks or cash tickets/receìpts

ln order to ìdentify and/or detect any dìsbursenrents from the Partnershìp on behatf of tlre Partners,

famity menlbers and/or their agents to third parties which coutd be construed to be partnership

distributions for the personal benefit of Hisham Hamed, we examined avaitabte checks, cash

tickets/receipts and cash tickets/receipts ledgers of the Partnership accounts to identify any

payments to thìrd parties on behalf of Hishan': Hamed. Our examìnatÍon did not reveal any checks

made to third parties on behalf of Hisham Hanred from the Partnership accounts other than those

retated to rent payments and considered marginat benefíts.n4 Therefore, no partnenhip distributions

were identifîed thatwoutd require any adjustment fronr checks issued to third partÍes on behatf of

Hisham Hamed for the covered periods.

d. Payments to Attorneys

ln order to identify and/or detect any disburcemenG from the Partnership on behalf of the Partners,

family members and/or their agents to attorneys whìch coutd be construed to be partnership

distribution to a specific Partner, we examined a number of paynrents for [ega[ seryices not retated

to the Partnexhip that were identìfïed and we included Ín our analysis, since the Partners had no

agreenlent to pay such expenses with Partnership funds. No payments to attorneys were identified

andlor attributab[e to Hishanr Hamed for [he pedods covered.

e. Funds withdrawn by cashier's checks

ln order to identify any additional monies withdrawn through other sources not directty identifiabte

through the Partnership or directly tinked to the Partnership which coutd be construed to be

partnership distributions for the benefit of Hisham Hamed, we examined avaitabte cashier's checks

issued to Hishanl Hamed. Furthermore, we also examined any checks ìssued to Hishanl Hanred fronr

any of other retated parties and/or entities retated lo the Partnership.

Our exanlination dìd not reveal any cashíer's check issued to Hishanr Hanred. From our review and

anatysis, we were abte to identify a total of 55,700.50 in check issued to Hisham Hamed from othet'

related parties and/or entities retated to the Partnership whích were considered to be distributions

f rom the Partnership.r'5

óa Refer lo Tal-rte 10.
6:; Refer to Tablos 314 tr.r 31C.
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f . Surnmary

As a result of our review we can conctude that the Partnership monies withdrawn for the benefít of

Hisham Hamed from January 1994 Ea December 20'12 amounted to 5142,2m.50.

Lífestvle AnatvsÍs

a. Bank and lnyestments Accounts

Our exanrÍnation entaited reviewing and anatyzing alt known and available bank accounts and

blokerage/investment accûunts of Hisham Hanred, Fronr our examination, we wete able to identify

that Hísham Hanred deposited monìes/funds in the amount af 5952,148.77 for the covered period.

This total. does not consider deposits that could be identifÍed and/or retated to a source other than

from the Partnership. ln the fottowing tabte we summarjze the deposits identified andlor attributable

to Hisham Hamed from Partnership funds for the periods covered:6

I
I¡s

11

5,700.50

s 5 5

Total S 5,700.50 S s s 5,700.50

5,700,50

s

834

996

60

644

762

39

)3

51s

t6

Ztzs

35,000.00

16,432.7O

31 5,ó50.005

245,899.56

I 50,004. 50

189,162.01

s s

Total s 3ó7,082.70 s 585,066.07 s s 952,'148.77

245,899.56

I 50,004.50

35,000.00

'16,432.70

189,162,01

31 5,650.00s

h Refer to Tãbles 34"rct 32C.
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b. Credìt Card Accounts

Our examination entai{ed reviewing and anatyzing atl known and available credit catd accounts

betonging to Hìsham Hamed. As parl of our anatysis, we identÍfied and inctuded avaitable credit card

payments and inctuded them in our analysis. Our examination did not reveat any credit card

payments retated to Hisham Hamed for hìs personal benefït. We onty observed receipts of purchases

made with the c¡edit card from CÍtibank number 546616A1-8830-4130. No amounts were considered

as a result of this anatysìs.r'7

Adjustments

ln order to avoid double counting of amounts identified as withdrawals and/or distributions in our

tifestyte analysis, we obtained sataries and wages for the Partners, famity ntembers and their agents

f rom Partnerchip records. Those that we were abte to identify as sataries and wages wet'e adjusted,

d" Summary

As a result of the tifestyte analysis we can conctude that HÍsham Hamed received 5952,148.77 in

partnership funds from January 1994 to Decenrber 201 2. This total is net froln any ticket or check

already considered in the other ctassifications above.

ResuIt

According to the infornration presented above, Hisham Hamed's totat partnership withdrawats for his

personal benefit during the years't994 to 2012 totated 51,094,349.27.6e

5.2 Yusuf's Famify

5"2.'! Fethi Yusr¡f - Fa¡"tner

ts

a. Partnership withdrawats/distributions through checks

ln order to identify att monies withdrawn from the Partnership through check we ídentified avaitable

check made to the order of FathÍ Yusuf . The checks identìfÍed as withdrawats a[tdbutabte to Fathi

Yust¡f for the pedods covered amounted to 55,359,161.65.6e

i7 Refel to Tabkl 33.
61 Refer lo Tabte 3-1.
óe Rcfer to Tahì¡: 354 ancl l5B.
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During the period covering October 2001 through December 2012 a total of 53,000,000.00 was

withdrawn through checks issued from the Partnership as gifts to Hisham Hamed and his spouse

(51,500,000.00) and to Mufeed Hamed and his spouse (S1,500,000.@)" We shoutd mention that both

spouses are daughters of Mr. Yusuf,70

Therefore, for purposes of our analysis it was determìned that this amount represented distributions

flom the Partnership. We adjusted Mr. Hamed's and Mr. Yusuf's distribution by 51,5@,000.00 for

said period.

b. Partnership withdrawa lsldistributions throu gh cash withdrawa ls

ln order to identify att monies withdrawn from the Partnership through cash withdrawats we reviewed

and anatyzed available cash tickets/receipts and cash tickets/receípts tedgers provided fronl the

Partnership. The cash withdrawats identified and/or attributable to Fathí Yusuf for the periods

covered amounted to 5791 ,767.00 as shown below:7|

We shoutd mention that a one of the cash withdrawals identified and attributed to Fathi Yusuf during

our examÍnation was not dated; nonetheless, such withdrawat was reasonably determined to be an

amount wìthdrawn from the Partnership during the period in question and attributabte to hÍs accounE.

70 Refer to Exhibit 17.
7r Refer to fable 364 ancl 368.

Plaza Extn

Plaza Extra

Phza Extra

Phza Extra

r18
t1

t10

1413 s

750,000.00

I 50,080.00

924,375.40

3,534,706,25 5

Total $ s 5,359,1ó1.65 s s 5,359,1ó1.65

750,000.00

1 50,080.00

924,375,40

s 3,534,70ó,25

Loans b third parties

Withdrawals from the partnershlp with a

slgned ticket/receípt

7,700.00

5 783,3ó7.00 5 700.00 5

Total $ 791,067 .00 S 700.00 s s 791,767.00

7,700.00

5 784,067.00
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c. Payrnent to Third Parties through checks or cash tickets/receipts

ln order to identify and /or detect any disbursements from the Partnenhip on behatf of the Partners,

farnily nrembers and/or their agents to third parties which coutd be construed to be partnership

distrjbutions for the specific benefit of one of the Partners or his interests, we exanrined avaitabte

checks, cash tickeb/receipts and cash tickets/receipts tedgers of the Partnership accounts to

identífy any payments to third parties on behatf of Fathi Yusuf. The payments to third partÍes

identified and/or attrìbutabte to Fathi Yusuf for the periods covered amounted to 5126,965.00.2

d. Payments to ettorneys with partnership's funds

ln order to identify and /or detect any disbursements from the Partnenhip on behalf of the Partners,

farrrity members and/or their agents to attorneys which could be construed to be partnership

distribution to a specifÍc Partner, we exarnined a number of payments for legal seryices not retated

to the Partnership that were identified and we Ínctuded in our anatyeis, since the Partners had no

agreement to pay such expenses wíth Partnership funds. The payments to atlorneys identÍfied

and/or attributable to Fathi Yusuf for the periods covered amoun[ed to 5183,607.05.73

72 Refer to Tab(e 37.
73 Refer to Table 38A ancl 388,

Eduard

Chayenne

Hugh Reifer

Fetix Rey

Yes Concrete, lnc.

Trevor Ryan

A-9 Heavy Equipment

Conrad Ambrose

Patrick/ Ken Mason

Ahmad Ahfari

800.00

1,630.00

3,000.00

3,.l70.00

25,000.00

29,090.00

1,óo0.o()

52,1 75.00

2,500.00

8,000.00s 5 s

Tot¡l $ f26,9ó5,00 S $ $ t 26,965.00

800.00

3,170.00

1,630.00

3,000.00

25,000.00

29,090.00

1,ó00.00

52,175.00

2,500.00

s 8,oo0.oo

Paymenb to Attoneys s $ 183,ó07.05 5 5 183,ó07.05

o



Mohantmad Hamed v. Fathi Yusuf and United Corporation, Civil l'{o. 5X-12-CV-370
Report of Historical WithdrawaLs and Distributions of the Partners

August 31, 2A16
Page 45

e. Funds withdrawn by cashier's checks

ln order to identify any additional monies withdrawn through other sources not directly identifÍabl.e

through the Partnership or directty linked to the Partnership which could be construed to be

partnership distributions, we exanrined avaitable cashier's checla issued to Fathi Yusuf.

Furthermore, we atso examined any checks issued to Fathi Yusuf from any other related parties

and/or entities retated to the Partnership. Frolr our review and anatysis, we were abte lo identify a

totat of 5536,000.00 in cashier's checks which were considered to be distributions from the

Partnership. From our review and anatysis, we were abte to identify a totat of 5100,000.00 in checks

issued to Fathi Yusuf from other retated parties andlor entities retated to the Partnership which

were considered to be distributions front the Partnership. Total checks identified and /or attributabte

to Fathi Yusuf for the periods covered anrounted to 5636,000.00,7a

f . Surnmary

As a result of our review we can conctude that the Partnership monies withdrawn by Mr. Fathi Yusuf

f rc;rr January 1994 to Ðecember 2012 amounted to 57,097,500.70,

Lifestyle Analvsis

a. Sank and lnvestments Accounts/Credit Card Accounts

Our examination entaited reviewing and anatyzing att known and avaitable bank accounts and

brokerage/investment accounls of Fathi Yusuf. From our examination, we were ab[e to identify that

Fathi Yusuf deposited monies/funds in the âmount of 582,235,7ó for the covered period./5

We shoutd mention tlrat our analysis inctuded ìdentifyÍng and exctuding any deposits which coutd be

identified and/or retated to a source other than fronl the Partnership. ln the foltowing tabte we

sunlmadze the deposits identìfied and/or attributabte to Fathi Yusuf for the periods covered:

71 Refe¡ to Tabte 39.
¡i Refer to Tahle ¡04 and -108,

Barque Fnncaise Commerciale

Bank of

Cashieis Chæk

I 00,000.00

5 ¡3o,ooo.oo 5 s

Totåt $ ó3ó,000.00 $ 5 5 ó36,000.00

100,000.00

5 53ó,000.00
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b. Credit Card Accounts

Our examination entaÍted reviewing and analyzíng atl known and avaitabte credit card accounts. ln

Mr. Yusuf's case we did not have any credit card staterrrent or any other evidence that Pat'tnership

funds were used to pay.

c. Àdjustments

ln order to avoid double counting of amounts identified as withdrawals and/or distributions in our

tifestyl.e analysis, we obtained sataries and wages for the Partners, famil.y menrben and their agents

frcnr Partnership records. Those that we were able to identify as salaries and wages were adjusted.

d. Summary

As a result of the tifestyle analysis we can conctude that Mr. Fathi Yusuf withdrew 582,235.76 of

Partnership funds from January 1994 to December 2012" This totat is net from any ticket or check

atneady considered jn the other ctassifications above.

Result

According to the ínformation presented above, Mr. Fathi Yusuf's partnership withdrawals duríng the years

1994 fa 2012 totated 57,179,736.46.76

5.2.2 Nejeh Yusuf

Partnership - monies withdrawn from Supermarkets

a. Partnership wlthdrawals/distributions through checks

ln order to identify atl nronies withdrawn from the Partnership through checks we identifÍed avaitabte

checks made to the order of Nejeh Yusuf . The checks identified as withdrawats attributabte to Nejeh

Yusuf for the periods covered amounted to 5344,414.16.7r

7å Refer to Tabte 41.
7:' Refer to Table 42Aand 128.

I,27
r84
I,26
r10

37,075.00

S ¡9,ooo.oo

6,160,76

s s

Total S 76,075.00 S 6,160.70 S s 82,235.76

43,235,76

s 39,ooo.oo
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b" Partnershlp withdrawals/dìstributions through cash withdrawals

ln order to identify alt monies witMrawn from the Partnership through cash withdrawals we l'eviewed

and analyzed avaitabte cash tickets/receipts and cash tickets/receipts ledgers provided from the

Partnership. From our examinatÌon we determined that Partnership distributions to Nejeh Yusuf

retated to cash withdrawats amounted to 5275,1 1 8.ó0 for the covered period . I n the fottowing tabte

we summarize the cash withdrawats of partnenhip funds identified and/ol' attributabte to Nejeh

Yusuf for the periods covered:78

We should mention that one of the cash witMrawats identified and attributed to Nejeh Yusuf during

our examination was rct dated, nonetheless, such withdrawal was reasonably determined to be an

amount withdrawn from the Partnership during the period Ín question and attributabte to his account.

c. Payments to third parties through checks or cash tickets/receipts

ln order to identify ard/or detect any disbursements from the Partnership on behalf of the Partners,

family members and/or their agents to third parties which coutd be construed to be Partnership

distributions, we examined avail.abte checks, cash tickets/receipts and cash tickets/receipts ledgers

of the PartnershÍp accounts to identify any paynìents to third parties on behalf of Nejeh Yusuf. ln

the following tabte we sulllmarize the payments to third parties identified and/or attributabte to

Nejeh Yusuf for the periods covered; The paymenc to third parties identified and/or attributabte to

Nejeh Yusuf for the periods covered amounted to 5171 ,574.91.'tç

n Refer to Tal¡te 434 ancl 438.
B Refer to Table 44A and 448.

Ptaza Extrlll
Ptaza Extra!10 5 5 34,414.16 5 5 344,414,16

Tot¡l $ s 344,414.16 s s 344,4,l4.1ó

Withdrawals from the parheshþ

wlth a siged tickcUræeþt
$ 237,8ó6.81 S l7,ut;g $ $ 275,118.ó0
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d. Payments to attorneys with pårtnership's funds

ln older to Ídentify and/or detect any disbursements from the Partnership on behatf of the Partnerc,

family nrembers and/or their agents to attorneys which coutd be construed to be partnership

distributioll to a specific Partner, we examined a number of payments for [ega[ services not retated

to the Partnership that were ídentified and we inctuded in our anatysis, since the Partrers had no

agreement to pay such expemes with Partnership funds. The payments to attorneys identified

and/or attributabte to Nejeh Yusuf for the periods covered amounted to S20,370.00.&

e. Funds withdrawn by cashier's checks

f n order to Ídentify any additional monies withdrawn through other sources not directly identifiable

through the Partnership or directty linked to the Partnerchip which coutd be construed to be

Partnership distributions, we examined avaitabte cashier's checks issued to Nejeh Yusuf .

Furthermore, we atso examined any checks issued to Nejeh Yusuf front any of other t'etated parties

and/or entities re(ated to the Partnership, Our examination dìd not reveat any cashier's checks

issued to Ìiejeh Yusuf. Our examÍnation did not reveal any cashier's checks issued to Nejeh Yusuf.

Franklin Harrigan

Art House

José Hernández

Hugh Reifer- Plumhr

Henry Peter

Edward

José Román

Carfer R

Felix Rey

Kenneth Donovan

Sammy t Trevor Ryan

Gasin Potter- Rent Payments

160.00

5,000.00

200.00

1,000.00

2,800.00

5,400.00

30,322.50

1,850.00

900.00

2,380.00

1M,225,00

5

2,000.00

900.00

5

2,000.00

1,000.00

11,437.41

Tot¡l $ 154,237.50 $ 17,337.4f S 5 171,57 4.91

1ó0.00

5,000.00

200.00

3,000.00

2,8oo.oo

6,400.00

41,759.91

1,850.00

2,900.00

3,280.00

I 04,225.00

s

Payrnents to Attornep 5 5 20,370,00 5 s 2o,37o.oo

6rr Refer to Table 45.
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f. Summary

As a resutt of our review we can conclude that the Partnership monies withdrawn by Nejeh Yusuf

from January 1994 lo Decenrber 2012 amounted to 581 1,477 .67.

Lífestyle Anafvsis

a. Bank and [nvestmenEs AccounÈs

Our examination entailed reviewíng and anatyzìng att known and avaitabte bank accounts and

brokerage/investrlrent accounts of Nejeh Yusuf. From our exanrination, we were able to identify

tìrat Nejeh Yusuf deposíted monies/funds f ronr the PartnershÍp in the amount of $1 12,998.2'1 for the

covered period.81

We shoutd mention that our anatysis inctuded identifying and exctuding any deposits which coutd be

identified and/or l'etated to a source other than from the Partnership. ln the following table we

sunrmafze the deposits of Partnership funds identified and/or attributabte to l'{ejeh Yusuf for the

periods covered:

b" Credìt Card Accounts

Our examination entaited reviewing and anatyzing atl known and availabie credjt card accounts

betonging to Nejeh Yusuf. .As part of our analysis, we identified and inctuded avaitable credit card

payrrrents and inctuded thenl in our analysis. Through our analysis a total atttounting to 5100.00 of

credÍt card payments from Nejeh Yusuf usÍng Partnership funds were identÍfied for the period

covered. The fottowing tabte summarízes the credÍt card payments identified and/or attributabte to

Nejeh Yusuf for the periods covered:8?

ól Refe¡ to Tairte .lóA ancl 468.
ô? Rt:fer- to Tablc 47.

0

0
E.zt

30,000.00

34,250.(X)

5 4,750.00 s 43,998.21 5

s 112,998.21rtotal S 69,000.00 S 43,998.21 S

30,000.00

34,250.00
s 48,748.21
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c. Adjustments

ln order to avoid doubte counting of amounts identified as withdrawals ard/or distributions in our

lifestyte anatysis, we obtained salaries and wages for the Partnets, famity members and their agents

from Partnerchip records. Those that we were able to identify as sataries and wages wete adjusted.

d" Summary

As a resutt of the tifestyte anatysis we can conctude that Nejeh Yusuf withdrew partnership funds

totating5113,098.21fromJanuary1994toDecember2012. ThÍstotatisnetfromanyticketorcheck

atready considered in the other ctassifications above.

Resuf t
According to the information presented above, Nejeh Yusuf's Paltnership withdrawals for his personal

benefit during the years 1994 to 2012 totaled 5924,575.88.83

5.2.3 Mahe¡'Yusuf (son of Fathi Yusuf)

Partne rshi p - .r.nonies wit hdraryn f ro m S gjrerma rkets

à. Partnership withdrawals/distributions through checks

ln order to Ídentify alt monies withdrawn from the Partnemhip through checks we identified avaitable

check nrade to the order of Maher Yusuf. ln the foltowing tabte we summadze the checks identified

as wìthdrawals attributable to Maher Yusuf for the pedods covered amounted ro 5127 ,759.72:u

8r Refer to Tabte 48.
ô'Refor to fabLe 49A ancf {98.

Total

t_2

t0

122

z

,7-496

149

43

100.00s

1 00.00

s

s

s

s

s

100.00

s

100.00s
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b. Partnershìp wíthdrawals/distributions through cash withdrawals

ln order to identify att nronies withdrawn from the Partnership through cash withdrawals we reviewed

and anatyzed available cash tickets/receipLs and cash tickets/recefpts ledgers provided from the

Partnership. From our exanrination we determÍned that Partnership distributions to Maher Yusuf

related to cash withdrawats anrounted to $158,850.00 for the covered petiod. ln the fol,towing tabte

we summarize the cash withdrawals of Paltnership funds identified and/or attributabte to Maher

Yusuf for the periods covered:u5

c, Payments to third parties through checks or cash tickets/receìpts

ln order to identify and/or detect any disbumenlents from the Partnershìp on behatf of the Partners,

famity members andlor their agents to thitd parties which coutd be construed to be Partnership

distributions for the exctusíve benefít of a specific individuat, we exanrined avaitabte checks, cash

tickets/receipts and cash tickets/receípts tedgers of the partnership accounts to identify any

payments to third parties on behalf of Maher Yusuf . Our examination did not reveal any checks made

to third parties on behalf of Maher Yusuf from the Partnership accounts, therefote no Partnership

distríbutions were identified that woutd require any adjustment fronr check issued to third parties

on behalf of Maher Yusuf for the covered periods.

d. Payments to ettorneys with partnership's funds

ln order to identify and/or detect any disbusen.ìents from the Partnershìp on behatf of the Partners,

famity menrbers and/or their agents to attorneys which coutd be construed to be partnership

distribution to a specific Partner, we examined a nunrber of payments for [ega[ seryices not retated

Plaz¡Extral89
PhzaExtrfl11

Plaza Extrif 10

S s,gt g.o¡

5,81 8.05

s

5 121,941,17

121,941,17

5

s

s

s 127,759,22

121,941,17

5,81 8.05

s

Withdravals from tfre partnøship

wtft a slgned ticket/receipt
5 1z,s¿o.oo 5 t¿¿,:to.oo $ $ 158,850.00

Êt Refer to Tal)le 504 ancl 508,
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to the Partnership that were identified and we inctuded in our anatysis, since the Partnen had no

agreement to pay such expenses with Partnership funds. Ttre payments to attorneys identified

and/or attributabl,e to Majer Yusuf for the periods covered amounted to 533,714.Cf.-86

e. Funds wíthdrawn by cashier's checks

In order to identify any additional monies withdrawn through other sources not directly identifiabte

th¡ough tlre Partnenhip or directÌy tinked to the Partnership which could be construed to be

Partnership distributions for the perconal benefit of Maher Yusuf, we examined avaitabte cashier's

checks issued to Maher Yusuf. Furthermore, we also exanrÍned any checks issued to Maher Yusuf from

any other retated parties andlor entities retated to the Partnership. Our exatninatíon did not reveal

any n'ranagers or other check issued to Maher Yusuf .

Í. Summary

As a resutt of our review we can conclude that the Partnership monies withdrawn by Maher Yusuf

from January 1994to December 2017for his personat benefit arnounted to 5320,323.22-

LifesÊyle Analvsis

a. Bank and lnvestments Accounts

Our examination entailed reviewing and anatying atl known and availabte bank accounts and

brokerage/investment accounts of Maher Yusuf. From our examination, we were abte to identify

that Maher Yusuf deposited Partnership monies/funds Ín the amount of 5515,169.88 for the covered

period.87

s' Refer to Tal¡te 51.
ê? Refer to fabte 524 and 528,

Payments to Attorneys 5 33,714.00 s s 33,714.00

Total
118
I26 $

5 473,285.71

473,285.71

s 41 ,884.17

41 ,8U.17
s

s

s

s 5t 5,169.88
51 5,1 ó9.88

s
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We shoutd mention that oul anatysis inctuded identifying and exctuding any deposits which coutd be

identified and/or related to a source other than from the Partnelship. ln the fottowing tabte we

summarize the deposits identified and/or attributable to Maher Yusuf for the periods covered.

b. Credit Card Accounts

Our examination entaited reviewing and analyzing atl known and availabte credít card accounts

betonging to Maher Yusuf . Our examìnation did not reveal any credit card payments using Partnersl-tip

funds for the personat benefit of Maher Yusuf. We only observed receipts of purchases made with

the credit card.ffi

Adjustments

fn order to avoid double counting of amounts identified as wíthdrawals and/or distributions in our

lifestyte anatysis, we obtained sataries and wages for the Partnen, famil.y members and their agents

fronr Partnership records. Those that we were abte to identify as sataries and wages were adjusted.

d. Summary

As a result of the tifestyte analysìs we can conclude that Maher Yusuf withdrew Partnership funds

totatingS515,1ó9.8SfromJanuarylgg4toDecember2?l2forhispenonatbenefit. Thistotalisnet

from any ticket or check already considered in the other ctassifications above.

Result

According to the Ínformatìon presented above, Maher Yusuf's Partnershìp withdrawats for his personal

benefìt during the years 1994 la 2012 totated 5835,493.10.8e

5.2.4 Yusuf Yusuf (son of Fathi YusuÐ

ts

a. Fartnership withdrawa[sldistributions through checks

ln order to identify atl nronies withdrawn fronr the Partnership through checks we identified avaitabte

checks nrade to the order of Yusuf Yusuf. Our examination did not reveat checks made to the order

of Yusuf Yusuf from the Partnershìp accounts, therefore no PartnershÍp distributions were identified

that woutd require any adjustment from checks issued to the order or on behatf of Yusuf Yusuf for

the covered períods.s

3ô Refer to Tabte 534 and 538.
ó, Refer to Tal.¡te 54.
rù Refer to Table 55.

IBDO



Mohantmad Hamed v. Fathi Yusuf ard United Corporation, €iviL No. 5X'1z-CV-370
Report of Hístorical Withdlawal.s and Distributions of the Partners

August 31, 2016
Page 54

b. Partnership withdrawats/dÍstributions through cash withdrawals

ln order to identify att monies witMrawn from the Partnership through cash wÍthdrawals we reviewed

and anatyzed avaitabte cash tickets/receipts and cash tickets/receÍpts tedgets provided from the

Partnershìp. From our examination we determined that Partnership distributions to Yusuf Yusuf

retated to cash withdrawats amounted to S21,485.55 for the covered period. ln the fol'lowing tabte

we summarize the cash withdrawats ídentified and/or attributab[e to Yusuf Yusuf for the periods

covered:'l

We shoutd mention that a number of the cash withdrawats identified and attributed to Yusuf Yusuf

during our examination were not dated, nonetheless, such withdmwals were reasonably determined

to be anlounts withdrawn from Partnership funds for his pemonal benefit during tfre periods covered.

c. Payments to third parties through checks or cash tickets/receipts

ln order to ìdentify and/or detect any disburcements from the Partnership on behatf of the Partners,

family members and/or their agents to third parties which coutd be construed to be Partnership

distributions, we examined avaitabte checks, cash tickets/receipts and cash tickets/receipts tedgers

of the Partnership accounts to identÍfy any payments to third parties on behatf of Yusuf Yusuf. ln

the foltowing tabte we summarize the payments to third parties, determined to be for the personal

benefit to Yusuf Yusuf for the periods covered anlounted to $9,878.00:e2

or Refer to Tabte 564 and 5ó8.
e? Refer to Tablt-' 57.

Wthdrawals from the partnership with a

slgned ticket/ræeipt
$ 19,985.55 s 1,500.00 s s 2,l,485,55

Ræeipts - Juan Rosario

Other Tickets / Ræeipts-Yusuf

8,114.45

5 1,763.55 s 5

Total S 9,878,00 s s s 9,878,00

8,114.45

s 1 ,763.55
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d. Payments to Attorneys

ln order to identify and/or detect any disbursements from the Partnership on behatf of the Partners,

fanrity members and/or their agents to attorneys which coutd be construed to be partnership

dÌsttìbution to a specific Partner, we exanrined a number of payments for tegat seruices not retated

to the Partnership that were identified and we inc(uded in our anatysis, since the Partners had no

agreement to pây such expenses with Partnership funds. No paynents to attorneys wete identified
and/or attributabte to Yusuf Yusuf for the periods covered.

e. Funds withdrawn by cashier's checks

ln order to identify any additionat monies wÍthdrawn through other sources not directty identifiabte
through the Partnership or directty tinked to the Partnership which could be construed to be

Partnership distributions, we exanrined avaitab|.e cashier's checks issued to Yusuf Yusuf.

Furthermore, we atso examined any checks issued to Yusuf Yusuf fronl any of other retated partfes

and/or entities retated to the Partnership.

Our examination did not revea{ any cashier's checks issued to Yusuf Yusuf, Fronr our review and

analysis, we were abte to identìfy S40,000.00e3 in ctrecks issued to Yusuf Yusuf from other retated
parties and/or entities related to the Partnership which were considered to be distributions from the
Partnership. f n the fbttowing table we sunrmadze check identified and/or attributabte to Yusuf

Yusuf for the pedods covered.

f. Summary

As a resutt of our review we can conclude that the Partnership monies withdrawn by Yusuf Yusuf for
his petsonal benefit from January 1994 to Ðecember 2012 amounted to 571,3ó3.55.

Lifestvle Analysis

a. Bank and lnvestments Accounts

Our examÍnation entaited reviewing and anatþng att known and avaitabte bank accounts and

brokerage/investment accounts of Yusuf Yusuf. Our examination did not reveai any deposi[s of
Partnership funds to bank accounts or brokerage/investment accounts of Yusuf Yusuf.q

'? Refer to Tabte 58.
e' R<¡fer to Table 59.

Wateed 3 5 4o,ooo.oo 5 s S 4o,ooo,oo
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b" Credit Card Accounts

Our examination entaÍted reviewing and analyzing a[[ known and avaitable credit card accounts

belonging to Yusuf Yusuf . Our examination did not reveal any credit card payments using Partnership

funds for the personat benefit of Yusuf Yusuf.e5

c. Adjustments

ln order to avoid doubte counting of anrounts identified as withdrawats andlor distributions in our

tifestyte anatysis, we obtained sataries and wages for the Partners, famity members and their agents

from Partnershíp records. Those that we wele able to identify as salaries and wages were adjusted.

Resutt

According to the information presented above, Yusuf Yusuf's total Partnership withdrawats during the

years 1994 fo 2012 totaled 571,363.55. eó

5" 2.5 Najat Yusuf (son of Fathi Yusuf)

Partnership - monies withdrayvn.from Supermarkets

a. Fartnershìp withdrawalsldistributions through ctrecks

ln order to identìfy atl nronies witMrawn fronr the Partnership through checks we ìdentified avaitable

checks made to the order of Najat Yusuf. Our examination did not reveat any checks made to the

order of Najat Yusuf from the Partnership accounts, therefore no Partnership distrr'butions were

identified that would require any adjustment from check issued to the order or on behaLf of Najat

Yusuf for the covered periods.

b. Partnership withdrawa ls/distributions through cash withdrawals

ìn order to identify att monies withdrawn from the Partnership through cash withdrawals we reviewed

and analyzed availabte cash tickets/receipts and cash tickets/receipts ledgers provided from the

Partnership. From our examìnation we determined that dístributions of partnershÍp funds to the

personal benefit of Najat Yusuf related to cash withdrawats amounted to 52,000.00 for the covered

period, ln the fottowing table we sumrrrarize the cash withdrawats identified and/or attributabte to

Najat Yusuf for lhe perÍods covered:e7

tt Rt-.fer to Tabte ó0A to 60C.
'É Refer to Tabte 6'l .
e7 Rcfer to Table 6?.
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c. Payments to third parties through checks or cash tickets/receigts

ln order to identify and/or detect any disbursements from the Partnenhip on behatf of the Partners,

famii,y llembers and/or their agents to third parties which coutd be comtrued to be Partnership

distributions, we examined availabte checks, cash tickeG/receipts and cash tickets/receípts ledgers

of the Partnenhip accounts to ìdentify any payments to third parÈies on behalf of Najat Yusuf. Our

examinatíon did not reveal any check made to third parties on behalf of Najat Yusuf from the

Partnetship accounts, therefore no partrership distributions were identified that woutd require any

adjustment fron check issued to third parties on behalf of Najat Yusuf for the covered periods.

d. Payments to Attorneys

ln order to identify and/or detect any disbursements from the PartnenhÍp on behalf of the Partnerc,

family nrembers and,/or their agents to attorneys which coutd be comtrued to be partnership

distribution to a specific Partner, we examined a number of payments for legal services not retated

to the Partnership that were identified and we inctuded in our anatysis, since the Partners had no

agreement to Pay such expenses with Partnership funds. No payments to attorneys were identified

and/or attributable to Yusuf Yusuf for the periods covered.

e. Funds withdr¡wn by cashier's checks

ln order to idenlify any additional monies wíthdrawn through other sources not directty identifiabte

through the Partnership or clirectly tinked to the Partnership which could be construed to be

partnership distributions, we examined avaitabte cashier's checl<s issued to Najat Yusuf.

Furthermore, we atso exan'¡ined any checks issued to Najat Yusuf from any of other retated parties

and/or entitÍes related to the Partnership. From our review and anatysis, we were able to identify

a total of 548,594.63 in checks issued to Najat Yusuf frcm other retated parties and/or entities

retated to the Partnenhip which were considered to be distributions from the Partnership. ln the

fottowing tab{e we summarize check ídentÍfied and/or attributabte to Najat Yusuf for the periods

covered:%

Withdrawals from the partnership with a

signed ticket/ræeipt
5 2,ooo,oo s 5 2,000.00

es Refer to Tahle 63.
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f. Summary

As a result of our review we can conclude that the Partnenhip monies withdrawn by Najar Yusuf for
his personat benefit frcm January 19941o December 2012 amounted to 550,594.ó3.

Lifestvle Anafvsis

e. Bank and lnvestments Accounts

Our examination entailed reviewing and anatyzing att known and availabte bank accounts and

brokerage/investment accounts of Najat Yusuf. From our exanrÍnation, we wôre abte to identify that

Najat Yusuf deposfted monies/funds in ttre amount of 585,400"00 for the covered period.e

We shoutd nrention that our anatysis inctuded identifying and excluding any deposits which could be

identified and/or related to a source other than from the partnership. ln the fottowing tabte we

summarize the deposits Ídentified and/or attributabte to Najat Yusuf for the periods covered.

Total S 85,400.00 S s s 85,400.00

b. Credit Card Accounts

Our examination entaited reviewing and anatyzing al't known and availabte credit card accounts

betongÍng to Najat Yusuf. Our examinatíon did not reveat any credit card payments using Partnership

funds for the personat benefÍt of l.{ajat Yusuf.

Adjustments

ln order to avoid double counting of amounts identified as withdrawals and/or distributions Ín our
(ifestyle analysis, we ob[ained sataries and wages for the Partners, famity nrembers and their agents

from Partnership records. Those that we were able to identify as sataries and wages were adjusted.

c

Funds withdrawn by cashier's checks $ ¿a,ss¿.0¡ $ s 5 48,594.ó3

r3s
11ó $ as,+oo.oo s s S as,+oo.oo

January 1994 to

Septenùer 2001

October 2001 to
DecenËer 201 2

January 2013 to

August 2014
TotalAccount Number:

e Refer to TabLe 6¿.
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d. Summary

As a result of the tifestyle analysis we can conctude that Najat Yusuf withdrew Partnership funds

totaling 5AS,+OO from January 1994 to Decenrber 2A12for his personal benefit. This total is net from

any tÍcket or check akeady considered in the other classifications above.

Result

According to the infornration presented above, the withdrawats of Partnership funds for the perconal

benefit of Najat Yusuf during the years 1994 to 201 2 totated 5135,994.63. 'm

5.2.6. Zayeé Yusuf (son of Fathi Yusuf,)

Partnership - monies withdrawn from Supermarkets

a. Paftnershìp withdrawafs/distrÍbutions through checks

In order to identify a[[ monies withdrawn from the Partnership through checks we identified available

checks made to the order oÍ Zayed Yusuf. ln the fol[owing table we sunrmarize the check identified

aswithdrawals attríbutable to Zayed Yusuf for the periodscovered amounted to 52,87ó.00.r0r

b. Partnership withdrawa ls/dìstributions through cash withdrawaås

ln order to identify atl lnonf es withdrawn f rom the Partnership through cash withdrawats we reviewed

and anatyzed avaitabte cash tickets/receipts and cash tíckets/receipts ledgers provided fronl the

Partnenhip. Front our examination we deternrined that distributions of partnershÍp funds to the

personal benefìt of Zayed Yusuf retated to cash withdrawals amounted to 5275.00 for the covened

period. ln the following tabte we sumlrrarize the cash withdrawals of PartnenhÌp funds for the

personal benefit of Zayed Yusuf for the periods covered.l02

roo Refer to Tabte 65.
10! Refer to T.rble 664 and 6ó8.
ro¿ Rr.fer to Table 67.

Ptaza fttrf 10

Ptaza Extra [11 s $ 2,87ó.00

Totål S $ 2,876.00 s

$

$ 2,87ó.00

$ 2,87ó.00
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Payments to third parties through checks or cash tickets/receipts

ln ordet to ident'ify and/or detect any disbursements from the Partnenhip on behatf of the Partners,

farrity nrembers and/or their agents to third parties whìch coutd be construed to be Partnership

distributions; we examined availabte checks, cash tickets/receipts and cash tickets/receipts ledgers

of the Partnenhip accounts to identify any payments to third parties on behatf of Zayed Yusuf. Our

examination did not reveal any checks made to third partÍes on behalf of Zayed Yusuf fronr the

Partnership accounts, therefore no Partnership distributions were identified that woutd requÍre any

adjustment fronr checks issued to third parties on behatf of Zayed Yusuf for the covered periods.

d. Payments to Attorneys

f n order to Ídentify and /or detect any disbursements from the Partnership on behatf of the Partnerc,

famity members and/or their agents to attorneys which coutd be construed to be partnership

distribution to a specific Partner, we examined a number of payments for tegal services not retated

to the Partnership that were identified and we inctuded in our anatysis, sirrce the Partrren had no

agreement to pay such expenses with Partnership funds. No payments to attorneys were identified

and/or attributabte to Tayed Yusuf for the periods covered.

e. Funds withdrawn by cashier's checks

tn order to identify any additional monies witMrawn through other sources not directty identifiabte

through the Partnership or directl.y [inked to the Partnership which coutd be construed to be

Partnenhip distributions, we examined avaitable cashìer's checks íssued to Zayed Yusuf.

Furthermore, we also examined any checks issued to Zayed Yusuf from any of other retated parties

and/or entities related to the Partnership. Our examination did not reveal any managers or other

checks issued to Zayed Yusuf.

f . Sumrnary

As a result of our review we can conctude that the Partnership nronies distributed for the personat

benefít of Mr. Zayed Yusuf from January 1994 to December 2012 amounted to 53,1 51.00.

Withdrawals from the partnership

with a signed ticket/receipt
S zzs.oo 5 s s 275.00
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Lifestvle Analvsis

a" Bank and lnvestrnents Accounts

Our examination entaìled reviewing and anatyzing alt known and availabte bank accounts and

brokerage/investment accounts of Zayed Yusuf. Our examination did not reveal any deposits to bank

accounts or brokerage/investnrent accounts of Zayed Yusuf,

b" Credit Card Accounts

Our examination entaited reviewing and anatyzing at[ known and avaitabte cl'edit card accounts

belonging to Zayed Yusuf. Ol¡rexarrination did not reveal any credit card paynents using Partnership

funds for the personal benefit of Zayed Yusuf

c. Adjustments

tn order to avoid doubte counting of anrounG identified as withdrawals andlot' disttibutions in our

tifestyte anatysis, we obtained sataries and wages for the Partners, f amity memberu and their agents

from Partnership records. Those that we were able to identify as satat-ies and wages were adjusted.

Resu[t

According to the information presented above, Zayed Yusuf's Partnership withdrawats for his personal

benefît during the years 1994 to 2012 totaled 5¡,1 51 .00. r03

6. PARTNERSH¡P F]NAL BALANCES FOR LIQUIDATING PURPOSES

As previously Índíca[ed, we were requested to revìew the accounting of the Claims Reserve Account and

the LiquÍdating Expenses Account and the proposed distribution of the remaining funds and/or net assets

of the Partnership pursuant to the Wind Up Order and Ptau.lot The review inctuded taking into

consjder-ation the Partnership Accounting and the fÍnat Batance Sheet prepared by Gaffney as of August

31 ,7A16.t1s The Partnership Accounting inctudes the accounts of Ptaza Ëxtra-East, Plaza Ëxtra-West, and

Ptaza Extra-Tutu Park.

Any Partnership withdrawats/distrjbutions previous to Gaffney's appointment were not included in hÍs

accounting, therefore, our work was aímed to identìfy withdrawats construed to be Partnership

dìstrÍbutions and to incorporate them to Gaffney's accountÍng ìn otder to pt'ovide an Adjusted Partnership

Accounting.

ro] Refor to Tallle 68,
104 Re[er to Exhibit 18, FÌnaI Wincl Up Plan of tlte Pt¿za Þitra Pdttnels[ìip.
1{¡5 Rt'fcr to $:hibit 19.
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As part of our revjew of the balance sheet provided by Gaffney as of August 31,2016 we vetifÍed that the

journal entries retated to the transfer and disposition of the Plaza Ëxtra Stores as approved and ordered

by the Court were appropriately accounted for. From our review, no significant exceptions were noted;

thereforc, we concluded that the accounting retated to the transfer and dispos'itìon of the Plaza Extra

Stores was adequate.

We reviewed the balance sheet account balances and in our judgment no significant findings were noted

that woutd need to be reported and/or adjusted. We atso reviewed that the disbursements authorized

by the Court were approprìatety accounted for fn the generat ledger and no exceptions were noted,

Furthermore, we revíewed the journal entries related to the Ctainls Reselve Account and no exceptions

were noted. Tlre Batance Sheet provided by Gaffney was used as our basis fbr the Partnership Accounting

for final distribution.

Net assets avaitable for distl'ibutíon anrounted to 58,789,652.25, divided equatty between both fami[íes;

54,394,826"13 for the Yusuf famity and 54, 394,826.13 Hamed family.

7. CONCLUSIONS AND FINAL ALLOCATION RECOMMENÐATIONS TO BÅLANCE HISTORICAL

WITFIDRAWALS

We apptied the direct and indirect methods as part of our procedures to identify any wìthdrawats and/or

distributions that coutd be construed to be Partnership distributions not previousty identified as such.

Through our analysis we were abte to restate the ne[ assets to be distributed anrong the Partnels and

such net amount was divided on a fifty-fifty basis. ln essence, the amount to be distributed per Partner

was adjusted by the distribution and/or wÍthdrawals identified through our work which were not

originatly accounted for as Partnenhip distrÍbutions.

ln the fotlowing tabl.e we summaríze the adjustments that were identified as the result of our work and

that were conslrued to be Partnership distributions not accounted for in the Batance Sheet províded by

Gaffney. We conctude that as a result of the withdrawals in excess, and to equatize the Partnership

Distributions the Hamed famiLy witt need to pay 59,67A,675.36 to the Yusuf fanrily:
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Withdrawa ls f rom Supermarkets

Lifestyle Analpis

Totat Withdrawats

s 13,553,076.27

1 4,938,589.07

s 8,354,410.77

795,903.85

s21,907,481,04

15,734,492.92

28,491,665.34 9,150,314.67 s 37,641,979.96

Credit for withdrawats in excess

Tota I Attocation to equa lize partnen hi p withdrawa ls

19,670,675.36) 9,ó70,675.3ó

$ 18,820,989,98 s 18,820,989,98

The amounts to equalize the withdrawats should be inctuded in the "Proposed DÍstribution Plan" with

the additional ctaims lo be presented by the Defendants.

Tota IYus ufHamed

Pa rtners h ip W j thdrawals

IBDO
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8. SIGNATURE

This report has been prepared under the direction of Fernando kherrer, CPA, CIRA, CA, MBA, Managing

Sharehotder of BDO Puerto Rico, P.S.C. NeÍther the professionats who worked on this engagement, nor

the shareholders of BDO Puerto Rico, P.5.C. have any present or contemptated future interest in the

Partnership, as herein defined, or in reference to the ownerr nor any pemona[ interest with respect to

the parties invotved, nor any other Ìnterest that might prevent us from performing an unbiased analysis.

Our compensation !s not contingent on an action or event resutting from the analysis, opínions, or

conclusiom in, or the use of this report.

This report was prepared for the specifïc purpose described above and is not to be copied or made

avaitable to unretated parties without the express written consent of BDO Puerto Rico, P.S.C. We díd

not use the work of one or more outside speciatists to assist during this engagement. We have no

obtigation to update this report for informatÍon that comes to our attention after tt¡e date of this report.

BDO PUERTO RICO, P.S.C.

7"r,-ø
Fernando Scherrer, CPA, CIRA, CA, MEA
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IN THE SUPEzuOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

'WALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED

Plaintiff/Counterclaim D efendant,

v.
FATHI YUSUF and UNITED CORPORATION,

Defendants/C ounterclaimants,

WALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRISES, INC.,

Counterclaim Defendants.

WALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED,

v
UNITED CORPORATION,

Defendant.

'ù/ALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED,

Civil No. SX-12-CV-370

ACTION FOR INJUNCTIVE RELIEF
DECLARATORY JUDGMENT, and

PARTNERSHIP DIS SOLUTION,
V/IND UP, and ACCOUNTING

Civil No. SX-14-CV-287

ACTION FOR DAMAGES and
DECLARATORY JUDGMENT

Civil No. SX-14-CV-278

ACTION FOR DEBT and
CONVERSION

Plaintift

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

Plaintiff

Defendant.
FATHI YUSUF,

MEMORANDUM OPINION AND ORDER RE LIMITATIONS ON ACCOUNTING

This matter came on for hearing on March 6 and 7, 2017 on various pending motions,

including Hamed's fully briefed Motion for Partial Summary Judgment re the Statute of

Limitations Defense Barring Defendants' Counterclaim Damages Prior to September 16,2006,

filed May 13,2014.r Because the Court concludes that Defendant Yusuf has not, in fact, presented

1 Hamed's Motion was followed by: Defendants' Brief in Opposition, filed June 6,2014; Hamed's Reply, filed June
20, 2014; Hamed's Notice of Supplemental Authority, filed November 15, 2016; Yusuls Brief in Response, filed
December 3,2016; Yusuf s post-hearing Supplemental Brief, filed March 21,2017; and Hamed's Response, frled
March 27,2017. Also pending is Defendants' Motion for Partial Summary Judgment on Counts IV, XI, and XII
Regarding Rent, filed August 12,2014, which is addressed herein.

E)(llIBIT

a
E
= 2
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any legal claims for damages, but has rather presented a single, equitable action for a partnership

accounting,2 ndbecause the parties do not assert that the action for accounting is itself barred by

the statute of limitations, Plaintiff s Motion will be denied as to Yusufls claim for accounting.

Additionally, as to Defendant United's claim for rent presented in Count XII of the Counterclaim

the Court finds that there exist genuinely disputed issues of material fact such that summary

judgment is inappropriate.

Nonetheless, in light of the arguments presented by the parties, as well as the general

complexities and difficulties inherent in addressing the peculiar questions of fact necessary for the

resolution of this matter, the Court finds that the interests of the parties in the just and fair

disposition of their claims, as well as the overarching interest of the judiciary in the efficient

resolution of disputes before it, arc best served by utilizing the broad powers conferred upon the

Court sitting in equity to fashion remedies specifically tailored to the circumstances presented in

order to establish an equitable limitation upon claimed credits and charges submitted to the Master

in the context of the Wind Up process.

Background

Hamed's Complaint was filed September 17, 2012, followed by his First Amended

Complaint (Complaint), filed in the District Court following removal and prior to remand, on

October 79,2012, seeking, among other relief "A full and complete accounting.,. with

Declaratory Relief against both defendants to establish Hamed's rights under his Yusuf/Hamed

Partnership with Yusuf..." Complaint, at 15, Í1. Defendants filed their First Amended

2 Count IX of the First Amended Counterclaim, seeking the dissolution of Plessen Ente¡prises, Inc., constitutes the
sole claim presented by Yusuf that is un¡elated to, and therefore not incorporated into, his equitable clairn for
accounting. However, Plaintiff s Motion, by its own terms, concerns only "monetary damage claims," and therefore
Yusuf s Count IX is excluded from consideration in this Opinion,
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Counterclaim (Counterclaim) on January 13, 2074, seeking relief as follows: Count: I-

Declaratory Relief that No Partnership Exists; Count II- Declaratory Reliet in the event that a

partnership is determined to exist to determine, among other relief, "their respective rights,

interests, and obligations conceming the PlazaExt¡a Stores and the disposition of the assets and

liabilities of these stores;" Count III- Conversion; Count IV- Accounting, alleging that "Yusuf

is entitled to a full accounting...;" Count V- Restitution; Count VI- Unjust Enrichment and

Imposition of a Constructive Trust; Count VII- Breach of Fiduciary Duty; Count VIII-

Dissolution of Alleged Partnership, stating: "Although Defendants deny the existence of any

partnership with Hamed, in the event the Alleged Partnership is determined to exist, then Yusuf is

entitled to dissolution of the Alleged Partnership and to wind up its affairs, in that such partnership

would be an oral at-will partnership and Yusuf provided notice of his intent to terminate any

business relationship (including any partnership) with Hamed in March of 2012;" Count IX-

Dissolution of Plessen; Count X- Appointment of Receiver; Count XI-Rent for Retail Space

Bay I;3 Count XII- Past Rent for Retail Spaces Bay 5 & 8; Count XIII- Civil Conspiracy; Count

XlV-Indemnity and Contribution, Counterclaim If I 4 1 - 1 9 I .

Legal Standard

By his Motion, Plaintiff is entitled to entry of summary judgment barring certain relief

sought by Defendants' Counterclaim pursuant to the applicable statute of limitations if he "sho\¡/s

that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a

matter of law." V.I. R. Civ. P, 56(a).

3 ThisCountwasthesubjectofMemorandumOpinionandOrderentered April2T,20l5,denying,inpart,Plaintiffs
present Motion and granting United's Motion to Withdraw Rent, United's claim in Count XII and other monetary
claims of United were unaffected by that Order.
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"A party is entitled to judgment as a matter of law when, in considering all of the evidence,

accepting the nonmoving party's evidence as true, and drawing all reasonable inferences in favor

of the nonmoving party, the court concludes that a reasonable jury could only enter judgment in

favor of the moving party." Antilles School, Inc. v. Lembach,2016 V.I. Supreme LEXIS 7, at*6-

7 (V.I. 2016). The nonmoving party in responding to a motion for summary judgment has the

burden to "set out specific facts showing a genuine issue for trial." llilliams v. Un¡ted Corp.,50

V.I. 191, 194-95 (V.I. 2008). A dispute is genuine if the evidence is such that a reasonable trier of

fact could retum a verdict for the nonmoving party. Machado v. Yacht Haven U.S.VJ., LLC,6l

v.t. 373, 391-92 (V.I. 201 4).

I)iscussion

There can be no more appropriate introduction to this matter than the lucid observations of

Judge Herman E. Moore ofthe District Court ofthe Virgin Islands who remarked of another matter

involving a dispute between business partners more than half a century ago:

This case illustrates the pitfalls open to friends going into business. When two
strangers go into business, you usually have each one requiring formal contracts,
formal statements, formal deposits, and everything of the kind; but usually when
two friends go into business, and where it becomes one happy family, so many of
these things are omitted; and when they do fall out, as happened in this case, there
arises bittemess and diffrculties which make it the most diff,rcult type of case to try.

Stoner v. Bellows, et al.,2V,1. 172,174-75 (D.V.I. 1951).

Hamed's Motion seeks to bar Defendants' unresolved monetary claims, as alleged in their

Counterclaim, for "debt, breach of contract, conversion, breach of fiduciary duty, recoupment/

constructive trust and accounting" that accrued more than six years prior to the September 17,

2012 commencement of this action, citing James v. Antilles Gas Corp.,43 V.I. 37 (V.I. Terr. Ct.
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200q.4 Defendants respond to Hamed's assertion that Defendants' monetary claims are governed

by the six-year limitation period set out in 5 V.I.C. $ 31(3) (Motion, at 3) by asserting that Yusuf s

monetary claims constitute a cause of action for an accounting which, consistent with longstanding

common lawprecedent, accrues upon dissolution of the partnership, and examines the entire period

of the partnership, or the period from the last accounting. Opposition, at 9; Supplemental Brief, at

l. Defendant United has not denied the applicability of a six-year limitation period to its third-

party claims against Hamed and/or the partnership, but rather argues that the limitation period

should be equitably tolled.

"Each partner is entitled to a settlement of all partnership accounts upon winding up the

partnership business." 26 V.1.C. $ 177(b). "A partnership is dissolved, and its business must be

wound up... upon... in a partnership at will, the partnership's having notice from a partner... of

that partner's express will to withdraw as a partner." 26 V.I.C. $ 171(1).

By their pleadings in this litigation, Hamed alleged and Yusuf denied the existence of a

partnership at will. Although Yusuf had previously acknowledged the existence of a partnership

during pre-litigation negotiations in February and March 2012, and his intention that the

partnership be dissolved, by the time litigation ensued, Defendants sought "declaratory relief that

no partnership exists." Counterclaim, Count I. By his Motion to Appoint Master, filed April 7,

2014, Yusuf "now concedes for the pulposes of this case that he and Hamed entered into a

partnership to carry on the business of the Plaza Extra Stores and to share equally the net profits

a While acknowledging a split of authority, the Territorial Court in James found "compelling" the majority view, as

described by Professors Wright and Miller: "although there is some conflict on the subject, the majorþ view appears
to be that the institution of plainti/f's suit tolls or suspends the running of the statute of limítations governing a
compulsory counlerclaim." James v, Antilles Gas Corp.,43 V.L at 44, 46, citing 6 Charles Alan V/right & Arthur R.
Miller, Federal Practice and Procedure, S 1419, at l5l (2d ed, 1990) (emphasis in original).
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from the operation of the Plaza Extra Stores." The Court granted in part Plaintiff s Mray 9,2014

Renewed Motion for Partial Summary Judgment as to the Existence of a Partnership by Order

entered November 7, 2014, finding and declaring the existence of a 50/50 partnership between

Yusuf and Hamed based upon their 1986 oral agreement for the ownership and operation of the

PlazaExtra Stores.

Yusuf has argued that, to the extent a partnership existed, it was dissolved by Hamed's

retirement in 1996 which constituted his withdrawal from the partnership. However, the Court has

aheady found that Hamed's participation in the operation and management of the three Plaza Extra

Stores continued after his withdrawal from day-to-day operations through his son Waleed Hamed,

acting pursuant to powers of attorney . Hamed v. Yusuf, 58 V.I. ll7 , 126 (V.I. Super. Ct. 201 3). As

noted, Yusufls pre-litigation negotiations seeking an agreement to dissolve his business

relationship with Hamed never resulted in an agreement, such that the partnership was not

dissolved by the time the litigation commenced. Within his April 7,2014 Motion to Appoint

Master, Yusuf states his "'express will to withdraw as a partner,' thus dissolving the partnership,"

quoting 26V.LC. $ 171(1). In his Response to that Motion, Hamed submitted his April 30,2014

"Notice of Dissolution of Partnership." Hamed and Yusuf concur that the partnership is dissolved,

and both concur that the right of each partner to an accounting has accrued upon dissolution. Both

also concur that the monetary claims set forth in Hamed's Cornplaint and the monetary claims of

Yusuf set forth in Defendants' Counterclaim relate back to September 77,2012, the date Hamed

filed his original Complaint.

Y

As discussed in detail in the Memorandum Opinion and Order Striking Jury Demand

entered contemporaneously herewith, despite the misleading form of both Hamed's Complaint and
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Yusuf s Counterclaim, each partner has presented in this mattsr only a single, tripartite cause of

action for the dissolution, wind up, and accounting of the partnership pursuant to 26 V.I.C. $

7s(bx2xiii). However, Count XII of Defendants' Counterclaim also presents a separate cause of

action on behalf of United for debt in the form of rent. The Court first considers Hamed's Motion

for Partial Summary Judgement Re: Statute of Limitations as it applies to United's action for rent

and then as it applies to the partners' competing claims for dissolution, wind up, and accounting.

United's Cause of .,\.ctìon fsr Þebt_(lìent)

By Memorandum Opinion and Order entered April27,20l5,the Court denied PlaintifPs

Motion for Partial Summary Judgment Re: Statute of Limitations as to United's Count XI for debt

in the form of rent owed with respect to "Bay 1" and granted United's Motion to Withdraw Rent

filed September 9,2013; authorizing the Liquidating Partner, under the supervision of the Master

to pay to United from partnership funds the total amount of 55,234,298.71plus additional rents

that have come due from October 1,2013 at the rate of $58,791.38 per month. That Memorandum

Opinion and Order also effectively, though not explicitly, granted in part Defendants' Motion for

Pafüal Summary Judgment on Counts IV, XI, and XII Regarding Rent, filed August 72,2014, as

to Count XI, and entered judgment thereon in favor of United.

In Count XII of Defendants' Counterclaim, United seeks an award of $793,984.38 for rent

owed with respect to "Bay 5" and "Bay 8," which the partnership allegedly used for storage space

in connection with thePlaza Extra-East store during various periods between 1994 and2013.

Counterclaim l]f 179-84. United's arguments against the applying the statute of limitations to bar

its claims for rent generally fail to distinguish between the rent owed for Bay I (Count XI) and the

rent owed for Bays 5 and 8 (Count XII). Thus, the Court must infer that United opposes Hamed's

statute of limitations argument as to Count XII on the same grounds as it opposed the argument
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with respect to Count XI. In denying Hamed's Motion for Partial Summary Judgment Re Statute

of Limitations as to Count XI, the Court found that the limitations period had been tolled on the

basis of Hamed's undisputed acknowledgement and partial payment of the debt.

However, in his August 24,2014 Declaration, attached as Exhibit I to Plaintiff s Response

to Defendants' Rule 56.1 Statement of Facts and Counterstatement of Facts, Waleed Hamed

expressly states that "there was no agreement to use [Bays 5 and 8] other than on a temporary and

periodic basis, not was there any agreement to pay rent for this space, as United made it available

at no cost." Declaration of Waleed Hamed flfl 19-20. Mohammed Hamed's comments

acknowledging the debt, which formed the basis of the Court's judgment as to Count XI, do not

explicitly distinguish between the rent owed for Bay I and the rent owed for Bays 5 and 8. Yet,

considered in light of the declaration of his son, the Court is compelled to conclude that a genuine

dispute of material fact exists as to whether Hamed ever acknowledged any debt as to rent owed

for Bays 5 and 8, and more basically, whether the partnership ever agreed to pay any rent for the

use of Bays 5 and 8 in the first place. Accordingly, both Hamed's Motion for Partial Summary

Judgment Re: Statute of Limitations and Defendants' Motion for Partial Summary Judgment on

Counts IV, XI, and XII Regarding Rent must be denied as to Count XII of Defendants'

Counterclaim.5

5 Defendants' Motion for Partial Summary Judgment on Counts IV, XI, and XII Regarding Rent must also be dcnied
as to Count IV (Accounting). While Hamed and Yusuf are each entitled to an accounting of the partnership pursuant
to 26 YJ'C, S 177, United's cause of action for rent is entirely unrelated to the partners' respective actions for
accounting except insofar as each partner will ultimately be liable in the f¡nal accounting for 50Yo of whatever debt is
found to be owing from the partnership to United.
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Partners' Causes..of Action.for Partnership Dissolution. lWind Up. and Accowting

26V.LC. $ 75(b) and (c) provide:

(b) A partner may maintain an action against the partnership or another partner for
legal or equitable relief with or without an accounting as to partnership business,
to:

(1) enforce the partner's rights under the partnership agreement;
(2) enforce the partner's rights under this chapter... or
(3) enforce the rights and otherwise protect the interests of the partner,
including rights and interests arising independently of the partnership
relationship.

(c) The accrual of, and any time limitation on, a right of action for a remedy under
this section is governed by other law. A right to an accounting upon a dissolution
and winding up does not revive a claim bared by law.

By Act No. 6205, the Revised Uniform Partnership Act (RUPA) was adopted in the Virgin

Islands, effective May l, 1998.6 The amended statute changed the common law and predecessor

statute by, among other things, linking the accrual and limitations of actions brought by a partner

against another partner or the partnership to the periods provided "by other law," such that claims

accruing during the life of the partnership are not revived upon dissolution.T

"The first step when interpreting a statute is to determine whether the language atissue has

a plain and unambiguous meaning. If the statutory language is unambiguous and the statutory

scheme is coherent and consistent, no further inquiry is needed." Brady v. Gov'| of the V.1.,57 V.I.

433,441 (V.L 2012) (citations omitted). By its plain language, Section 75 unambiguously provides

6 Yusuf argues that the RUPA savings clause (26 V.I.C. S 27 4) preserves his claims against Hamed that predate May
l, 1998, the effective date of RUPA in the Virgin Islands. That is, Yusuf contends that RUPA does not apply to claims
that accrued before that date, which are instead govemed by the limitations period then in effect. His argument fails
in that claims ín the nature of an accounting of one partner against another could only presented upon dissolution of
the partnership. Here, since the partnership had not been dissolved by the date of the enactment of RUPA in the Virgin
Islands, and since all his monetary claims against Hamed could only be brought on dissolution, no claims of Yusuf
had accrued by May l, 1998.
7 See National Conference of Commissioners on Uniform State Laws; Uniform Partnership Act (1997); Section 405(c)
[26 V.I.C. $ 75(c)], comment 4: "The statute of limitations on such claims is also govemed by other law, and claims
barred by a statute of limitations are not revived by reason of the partner's right to an accounting upon dissolution, as
they were under the UPA." http://www.uniformlaws.org/shared./docs/partnership/upa_final_97.
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that during the life of the partnership, a "partner may maintain an action against the partnership or

another partner for legal or equitable relief with or without an accounting as to the partnership

business;" and that "accrual of and any time limitation on, a right of action for a remedy under

this section is governed by other law. A right to an accounting upon a dissolution and winding up

does not revive a claim barred by law." "The effect of those rules is to compel partners to litigate

their claims during the life of the partnership or risk losing them." National Conference of

Commissioners on Uniform State Laws; Uniform Partnership Act; Section 405(c) comment 4.

Though the parties have submitted lengthy briefs presenting their respective positions on

how the limited case law interpreting this section of RUPA affects the "claims" purportedly

presented by Yusuf and United, there is significant confusion surrounding precisely what is meant

by the term "claims."8 As it is often used in legal parlance, the term "claim" is essentially

synonymous with "cause of action." Used in this sense, Hamed and Yusuf have each, in their

respective pleadings, presented only a single, ttipartfte cause of action, or claim, for an equitable

partnership dissolution, wind up, and accounting under 26 V.LC. $ 75(bx2)(iii).e However, as

8 Much of this confusion stems from the imprecision ofthe Complaint and Counterclaim, Both pleadings are presented
in essentially the same fashion, consisting of a litany of alleged instances in which the opposing party partner, or his
relatives, withdrew or otherwise utilized monies from partnership funds, followed by a "kitchen sink" style
presentation of "counts" in which the parties purport to characterize these allegedly improper transactions variouily
as giving rise to causes ofaction for conversion, breach offiduciary duty, unjust enrichment, constructive trust, etc.,
with no attempt to distinguish between them or to explain which transactions give rise to which cause of action, As a
result, PlaintifPs Motion for Partial Summary Judgment is peculiar in that it does not, and indeed cannot, seek entry
ofjudgment as to any one count presented in the Counterclaim, but rather seeks to bar from consideration as to all
counts any alleged financial transaction occurring more than six years prior to the commencement of this litigation,
In this respect, PlaintifPs Motion seems more akin to a motion in limíne than a motion for summary judgment, as
Plaintiff seeks only to limit the scope of the accounting process by excluding from consideration any transaction pre-
dating September 2006.
e For a detailed analysis of the nature of the claims presented by the parties in this action, see the Memorandum
Opinion and Order Striking Jury Demand entered contemporaneously herewith; explaining that despite the misleading
form of the Complaint and Counterclaim, Hamed presents only a single action for dissolution, wind up, and
accounting, while Yusufpresents an action for accounting, and an action for corporate dissolution, and United piesents
an action for debt/breach ofcontract for failure to pay rent.
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used by both the Court and the parties in the context of this litigation, the term "claims" has also

taken on an entirely different, and more specific meaning, by which the term "claims" refers not

to the parties' respective causes of action for accounting, but rather to the numerous alleged

individual debits and withdrawals from partnership funds made by the partners or their family

members over the lifetime of the partnership that have been, and, following further discovery, will

continue to be, presented to the Master for reconciliation in the accounting and distribution phase

of the Final Wind Up Plan.ro

Pursuant to 26Y.I.C. $ 71(a), "[e]ach partner is deemed to have an account that is: (1)

credited with an amount equal to the money plus the value of any other property, net of the amount

of any liabilities, the partner contributes to the partnership and the partner's share of the partnership

profits; and (2) charged with an amount equal to the money plus the value of any other property,

net of the amount of any liabilities, distributed by the partnership to the partner and the partner's

share of the partnership losses." Thus, under the RUPA framework, the "claims" to which the

parties refer are, in fact, nothing more than the parties' respective assertions of credits and charges

to be applied in ascertaining the balance of each partner's individual partnership account.ll

10 It is worth noting that this type of claims resolution process would appear to be unnecessary, or at least far less
complicated, in the context of many, if not most, actions for partnership accounting, as the need for such a claims
resolution process is generally obviated by the existence of the type of comprehensive ledger and periodic accounting
statements typically maintained by modern businesses. Here however, as a result of the questionable and highly
informal financial accounting practices of the partnership, by which both partners and their respective family members
unilaterally withdrew funds from partnership accounts as needed to cover various business and personal expenses,
there exists no authoritative ledger or series of financial statements recording the distribution of funds between partners
upon which the Master or the Court could reasonably rely in conducting an accounting. Instead the Court finds itself
in the predicament of having to account for multiple decades' worth of distributions of partnership funds among the
partners and their family members based upon little more than a patchwork of cancelled checks, hand-written receipts
for cash withdrawn from Plaza Extra safes, and the personal recollections of the partners and their agents.
lr Alternafively, such "claims" may be referred to as $ 7l(a) claims, and the accounts to which they apply may be
referred to as g 7l(a) accounts.
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As discussed above, pursuant to 26 V.I.C. g 75(c), "any time limitation on a right of action

for a remedy under this section is governed by other law." In the Virgin Islands, limitations on the

time for the commencement of various actions are codified at 5 V.I.C. $ 31. In his Motion, Hamed

argues that Yusuf s "claims" should be subject to the six year limitations period under $ 3l(3);

presumably on the theory that they are essentially claims to enforce the Yusuf s rights under the

partnership agreement as describedin2í V,I.C. $ 75(bX1), effectively rendering them claims upon

a contract.

However, by its own terms, 5 V.I.C. $ 31 applies to bar, in their entirety, causes of action

that are commenced outside of the relevant limitations period: "Civil actions shall only be

commenced within the period prescribed below after the cause of action shall have accrued." Here,

Hamed does not contend that Yusuf s cause of action for accounting was commenced outside the

relevant limitations period,l2 but only that Yusuf should be baned from asserting claims-

meaning credits to and charges against the partners' accounts-based upon any transaction that

took place more than six years prior to the filing of Hamed's initial Complaint. And while Yusuf s

action for accounting, as a whole, is undoubtedly subject to a statutory limitations period, the

statute of limitations, by its plain language, has no direct applicability to individual, claimed credits

and charges presented within the accounting process. Accordingly, Plaintiffls Motion for Partial

Summary Judgment will be denied.

12 The Court need not determine the relevant limitations period for the commencement of a cause of action for
accounting, as Hamed has not challenged the timeliness of Yusufls action for accounting as such, but only the
timeliness of the individual $ 71(a) claims presented within the accounting,
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Despite concluding that Plaintiff is not entitled to partial summary judgment based upon

the statute of limitations as such, the Court is nonetheless moved to consider whether the various

issues raised and arguments presented in Plaintiff s Motion, among other concerns, justify the

imposition of some equitable limitation on the presentation of claimed credits and charges in the

accounting process.

The Supreme Court of the Virgin Islands has explained that "[d]espite the fact that the

Superior Court of the Virgin Islands-like almost all modern American courts---exercises both

equitable and legal authority, the division between law and equity remains meaningful to defining

the remedies available in a particular action." 3RC & Co. v. Boynes Trucking Sys., 63 V.I.544,

553 (V.I.2015) (quoting Cacciamani & Rover Corp. v. Banco Popular,6l V.I.247,252n.3 (V.I.

2014)). Furthermore, "because '[a] court of equity has traditionally had the power to fashion any

remedy deemed necessary and appropriate to do justice in [a] particular case,' a court has a great

deal more flexibility in considering equitable remedies than it does in considering legal remedies."

.Id (quotin g Kolloo v. Estate of Small, 62 Y .1. 57l, 584 (V.I. 2015)).

As explained in detail in the Memorandum Opinion and Order Striking Jury Demand

entered contemporaneously herewith, both Hamed and Yusuf have presented in this matter

competing equitable actions to compel the dissolution, winding up, and accounting of their

partnership pursuant to 26 V.I.C. $ 75(bx2)(iii).13 As an accounting in this context is both an

t3 26 V.l.C. $ 75(bx2)(iii) codifies the right of one partner to maintain an action against the partnership or another
partner to enforce the partner's "right to compel a dissolution and winding up ofthe partnership business under section
171 of this chapter or enforce any other right under subchapter VIII of this chapter." In turn, subchapter VIII, $177
explicitly provides that "[e]ach partner is entitled to a settlement of all partnership accounts upon winding up the
parlnership business."
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equitable cause of action and an equitable remedy in itself the Court is granted considerable

flexibility in fashioning the specific contours of the accounting process. See, e,g,, Isaac v.

Crichlow, 2015 V.L LEXIS 15, at *39 (V.I. Super. 2015) ("An equitable accounting is a remedy

of restitution where a fiduciary defendant is forced to disgorge gains received from the improper

use of the plaintifß [sic] property or entitlements.") (quotingGov't Guarontee Fund of Republic

of Finlandv. Hyatt Corp,,5 F. Supp, 2d,324,327 (D.VJ. 1998)) (emphasis added),

Partnership Accountine Under RUPA

The general framework for conducting a partnership accounting in the Virgin Islands is

outlined at26Y.I.C. g 177(b):

Each partner is entitled to a settlement of all partnership accounts upon winding up
the partnership business. In settling accounts among the partners, profits and losses
that result from the liquidation of the partnership assets must be credited and
charged to the partners accounts. The partnership shall make a distribution to a
partner in an amount equal to any excess of the credits over the charges in the
partner's account, A partner shall contribute to the partnership an amount equal to
any excess of the charges over the credits in the partner's account but excluding
from the calculation charges attributable to an obligation for which the partner is
not personally liable under section 46 of this chapter.

In turn, the "partners' accounts" referenced in $ 177(b) are described at26 V.I.C, $ 71(a):

Each partner is deemed to have an account that is: (l) credited with an amount equal
to the money plus the value of any other property, net of the amount of any
liabilities, the partner contributes to the partnership and the partner's share of the
partnership profits; and (2) charged with an amount equal to the money plus the
value of any other property, net of the amount of any liabilities, distributed by the
partnership to the partner and the partner's share of the partnership losses.
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By the plain language of the statute,la these individual partner accounts, are deemed to

exist, regardless of whether any such accounts are in fact maintained, and irrespective of the actual

accounting practices ofthe partners. In this case, these $ 71(a) accounts exist purely as a creation

of equity, as Hamed and Yusuf, and their sons, withdrewpartnership funds at will over the lifetime

of the partnership with no formal system of accounting either for distributions made to partners

from partnership funds, or contributions made by partners to partnership funds. Thus, because

these implied partner accounts, particularly in this case, exist solely to facilitate the efficient

settlement of accounts between partners under 26V.1.C. S l77,which is itself an equitable remedy,

the Court, operating within the parameters established by RUPA, possesses significant discretion

and flexibility in determining the manner and scope of the partner account reconstruction process.

See 3RC & Co.,63 V.I. at 553.

As the last and only true-up of the partnership business occurred in 1993,15 the parties, by

their respective actions for accounting, effectively impose upon the Court the onerous burden of

reconshucting, out of whole cloth, twenty-five years' worth of these partner account transactions,

based upon nothing more than scant documentary evidence and the ever-fading recollections of

the partners and their representatives.l6 For the reasons discussed below, the Court concludes,

upon considerations of laches and a weighing of the interests of both the parties and the Court in

the just and efficient resolution of their disputes, that the equities of this particular case necessitate

14 Subject to certain specified exceptions, "relations among the parürers and between the partners and the pañnership
are govemed by the partnership agreement," 26 V,I,C $ 4. However, "[t]o the extent the partnership agreement does
not otherwise provide, [Tit\e 26, Chapter 1] governs relations among the partners and between the partners and the
partnership." Here, the terms of the oral partnership agreement are limited, and establish only that Hamed and Yusuf
agreed to jointly operate the th¡ee PlazaBxtra Stores, and to each share 50Yointhe profits and losses thereof, See
Order entered November 7 , 2014, granting Renewed Motion for Partial Summary Judgment as to the Existence of a
Paftnership.
15 See Counterclaim in SX-14-CV-287 (Counterclaim 287) T 10.
t6 See supra, note 10 and accompanying text.
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the imposition of a six-year equitable lirnitation period for $71(a) claims submitted to the Master

in the accounting and distribution phase of the Wind Up Plan.

Doctrines of Laches and Statute of Limitations b)¡ Analogy

In other similar situations, some courts have imposed equitable limitation periods by

applying the "statute of limitations by analogy." In the days of the divided bench, when statutes of

limitations were largely inapplicable to suits in equity, courts of equity regularly invoked the

statute of limitations by analogy to bar stale claims. Thus, Justice Strong remarked:

The statute of limitations bars actions for fraud... after six years, and equity acts or
refuses to act in analogy to the statute. Can a party evade the statute or escape in
equity from the rule that the analogy of the statute will be followed by changing the
form of his bill? We think not. We think a court of equity will not be moved to set
aside a fraudulent transaction at the suit of one who has been quiesoent during a
period longer than that fixed by the statute of limitations, after he had knowledge
of the fraud, or after he was put upon inquiry with the means of knowledge
accessible to him.

Burlce v. smith,83 u.s. 390,401 (1872).

Modern courts of equity, such as the Court of Chancery of Delawate, also apply the statute

of limitations by analogy as a component of the equitable defense of laches. See, e,g., llhittington

v. Dragon Group, L.L,C., 991 A.2d 1, 9 (Del. 2009) (o'Where the Plaintiff seeks equitable relief...

failure to file within the analogous period of limitations will be given great weight in deciding in

deciding whether the claims are barred by laches"); see also \lilliams v. lhilliams, 2010 Conn,

Super. LEXIS 2344, at *15 (Conn. Super. Ct. Sep. 15, 2010) (noting that court may consider an

analogous statute of limitation when considering laches defense). Under this approach, "[w]here

the statute bars the legal remedy, it shall bar the equitable remedy in analogous cases, or in

reference to the same subject matter, and where the legal and equitable claim so far correspond,

that the only difference is, that the one remedy may be enforced in a court of law, and the other in
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a court of equity." llrhittington, 991 A.2d at 9.r7 Different jurisdictions disagree, however, as to

how much force an analogous statute of limitations should have. See Dobbs, Law of Remedies $

2.4(4), at78 (2d ed. 1993) ("'When courts look to an analogous statute of limitations for guidance,

and that statute has run, they may (1) presume uffeasonable delay and prejudice, but permit the

plaintiff to rebut the presumptiont (2) treat the statute as one element 'in the congeries of factors

to be considered.' Some authority has gone beyond either of these rules by holding that equity will

follow the law and (3) give the statute conclusive effect").18

The Supreme Court of the Virgin Islands has recognized the availability of the equitable

defense of laches in tenitorial courts. In one of its earliest cases, St. Thomas-St. John Board of

Elections v, Daniel, the Court explained:

Laches is an affirmative defense under Rule 8(c) of the Federal Rules of Civil
Procedure that bars a plaintiffs claim where there has been an inexcusable delay in
prosecuting the claim in light of the equities of the case and prejudice to the
defendant from the delay. See Cook v. l\/ikler,320 F.3d 431, 438 (3d Cir. 2003);
Churma, 514 F.2d at 593. "Laches requires proof of (1) lack of diligence by the
party against whom the defense is asserted, and (2) prejudice to the party asserting
the defense." Costello v. United States,365 U.S. 265,282,81 S. Ct. 534,543,5 L.
F,d.2d551 (1961).

17 The Delaware Supreme Court agreed with the Chancery Court's analysis that "[a]s a practical matter, there is not
likely to be much difference between the prosecution of [the party's] claim here for an accounting and a claim for
damages at law," and that, in tum, the "claims for declaratory relief and an accountin g are analogous to a legal claim
for the same relief' for the purposes of the laches analysis. últhittington,ggl A.zd at 9. The higher court disagreed
with the lower court's conclusion that the three-year limitations period for contract actions applied, and instead found
applicable the fwenty-year limitations period for actions upon contracts under seal. Id. Nonetheless, the general
approach of considering analogous statutes of limitations in the context of the laches analysis was upheld.
18 It appears that the Virgin Islands has effectively codified the doctrine of statute of limitations by analogy to
conclusive effect in equitable actions. "An action of an equitable nature shall only be commenced within the time
limited to colûnence an action as provide by this chal:fer." 5 V.l.C. $ 32(a), I'his suggests, in the event that a pafticular
equitable cause of action is not cxplieitly ìnolucled in any paflieular limitation period outlined in 5 V.I.C. $ 31, that
the Court must apply the most analogous stntutc of limitations, or fall trnck on the residual limitations period of ten
years for "any cause not otherwise provided for," under $ 3 l(2).
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49 V .I. 322, 330 (V,L 200D,te

It must be noted that, just as with the statute of limitations defense, the equitable defense

of laches is also typically invoked as abar to causes of action, in their entirety. Thus, in a case

such as this, the defense of laches, if proven, would typically be applied as a complete bar to the

party's cause of action for accounting under 26Y .LC. $ 75(bx2xiii), rather than as a limitation on

the partners' $ 71(a) claims presented within the $ 177(b) accounting process.2o However, the

equitable defense of laches differs from any defense based upon the statute of limitations-a

creature of law-in critical respects. Whereas direct application of a statute of limitations defense

must fail because 5 V.I.C. $ 31, by its ownterms, applies onlyto causes of action, laches, as an

equitable defense, is inherently flexible by nature, and may therefore be molded to suit the

particular equities of a given case.2l

re The Supreme Court has since adopted the Virgin Islands Rules of Civil Procedure to govern civil practice in the
territory, however Virgin Islands Rule of Civil Procedure 8(c) is identical to the formerly applicable Federal Rule, and
thus the Supreme Court's reasoning regarding the aff,rrmative defense of laches, insofar as it relates to this rule,
remains equally applicable under the new rules.
20 In addition to pleading the affirmative defense of the statute of limitations, both Plaintiffand Defendants pled in
their respective Answers the affirmative defense of laches
2r The Supreme Court of the Virgin Islands has recognized at least one application of the defense of laches outside
the confines of its traditional use as a bar to causes of action brought before the Court, further supporting the Court's
conclusion herein that laches, as a creature of equity, is inherently broader and more flexible in its application than
the statute of limitations. See In the Mqtter of the Suspension of Joseph, 60 V J.540, 558-59 (V.I. 2014) (noting that
"laches, an equitable defense, is distinct ftom the statute of limitations, a creature of law," and finding that "the laches
defense may apply to attorney discipline proceedings in certain very narrowly defined circumstances, such as when
the delay in instituting the disciplinary proceedings results in prejudice to the respondent"). Particularly appropriate
here, the Court also noted that "there may be factual situations in which the expiration oftime destroys the fundamental
faimess of the enti¡e proceeding." Id. (citngAnne Arundel County Bar Ass'n, Inc. v. Collins,2'12Md,578 (1974).
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A most instructive case on this issue, bearing notable factual similarity to the case at bar,

is the Connecticut Superior Court case of llitliams v,l4tilliams,2010 Conn, Super. LEXIS 2344.22

As described by the court, lVilliams involved a "battle between two brothers over how the assets

of [their partnership] had been handled," in which each partrrer presented his own action for

dissolution and accounting of the partnership. In response, each brother also presented affirmative

defenses including, inter alia, statute of limitations and laches. Id. at *2-3. In explaining the law

governing each partner's right to an accounting, the court noted that while a final accounting is

generally 'othe one great occasion for a comprehensive and effective settlement of all partnership

affairs" in which "all the claims and demands arising between the partners should be settled," the

partners' "right to an accounting is not absolute." Id. at t7. Consistent with the principle that

"actions for accounting generally invoke the equitable powers of the court," courts are granted

wide latitude in setting the terms and principles upon which any accounting shall be based.23 Id.

"Consequently, a party's right to an accounting may be limited by other equitable considerations,

for example a claim of laches." Id, at *8 (citations omitted).

22 Although the Connecticut Superior Court did not explicitly frame its opinion in the language of RUPA, Connecticut
is a RUPA jurisdiction, and therefore the court's decision in llilliams necessarily concerns principles applicable to
actions for dissolution and accounting under RUPA. .See Conn. Gen. Stat. $ 34-300 et seq. (Revised Partnership Act).
As the complaint in I{illiams was filed in 2006 there can be no doubt that the Williams partnership was governed by
RUPA. See Conn. Gen, Stat. $ 34-398(b) ("AfterJanuary 1,2002, sections 34-300 to34-399, inclusive, govern all
partnerships").
23 In articulating this rule, the Connecticut Superior Court refened to a Con¡ecticut statute explicitly providing that
"in any judgment or decree for an accounting, the court shall determine the terms and principles upon which such
accounting shall be had." l|/illiams,2010 Conn. Super, LEXIS 2344, at *7 (citing Conn. Gen. Stat. $ 52-401), Although
the Virgin Islands lacks such a specific statute, the Court nonetheless concludes that the relevant provisions of RUPA
such as 26 V.I,C, SS 71, 75, and 177, coupled with the considerable discretion granted to the Court in tailoring
equitable remedies to suit the needs of any given case, confer upon the Court wide latitude and discretion in
establishing the terms and principles, including the scope, of this kind ofjudicially ordered and supervised accounting.
See supra, discussion ofEquitable Limitation of Scope ofPartnership Accounting.
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After noting that the statute of limitations had no direct applicability in the context of an

accounting, the court explained that "to establish the defense [of laches], [a defendant] must prove

both that there was an inexcusable delay by [the plaintiff] in seeking the accounting, and that [the

defendant] has been prejudiced by the delay." Id. at *15. Under Connecticut law, the court was

permitted to consider analogous statutes of limitation when evaluating the laches claim, but was

not obligated to apply any such statute.24 Id. Lastly, the court noted that the laches analysis "is an

inherently fact specific question that can only be resolved by a close examination of the

circumstances of the particular case." Id. at*16.

After examining nine separate claimed credits and charges to partner accounts presented

by the defendant partner in his counterclaim, the court concluded that "the doctrine of laches

precludes [defendant] from seeking an accounting on any of the issues he claims." Id. at *37. The

court found that there had been "inexcusable delay" as plaintiff did not file his claims until 2007;

even the most recent of which was related to events that transpired in 1999. Id. The court further

noted that, while not dispositive of the issue, the most analogous statutory limitations period-

three years for breach of fiduciary duty-had long expired. Id. This delay was inexcusable, as the

defendant partner was, for most of the relevant period, "in charge of the day-to-day operations" of

the partnership and therefore possessed either "actual or constructive knowledge of every

transaction of which he now complains," and accordingly tolling was inappropriate. Id, at*38.

Additionally, it was "clear to the court that [defendant's] delay in asserting his claims [had]

prejudiced [plaintiff]." The court explained: "the passage of time puts [plaintiff] at an unfair

2a As discussed above, different jurisdictions afford different weight to the consideration of analogous statutes of
Iimitations in the laches analysis. Corurecticut appears to treat analogous statutes of limitations merely as one factor
among many to be considered in evaluating a laches defense.
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disadvantage in responding to the merits of [defendant's] claims. Because many of [defendant's]

claims involve how transactions were or were not recorded by [the partnership's] accountants an

analysis of those claims would likely involve testimony from the accountants. Yet, how much fthe

accountant] might remember of a schedule he prepared for a client a decade before the claim

relating to that schedule was made is questionable, at best," Id. at *39-40. Lastly, the court noted

that while the parties had presented a "substantial amount" of accounting records, "they are by no

means complete," and as such, "[plaintiff] would be at a distinct disadvantage if he were required

to recreate or find decades ofaccounting records prepared by a variety ofaccountants." Id. at*40.

In summation, the court remarked: "While an accounting upon a dissolution of a

partnership may be the final opportunity for the partners to square up, where one partner ignores

issues year after year and allows the other partner to proceed along thinking everything is fine, the

first partner cannot be heard to cry upon dissolution a decade or more later, 'I'd like a do over."'

Id. at *40-4L Accordingly, the court found that the plaintiff had met his burden in proving his

laches defense to the defendant's counterclaim, entered judgment dissolving the partnership

pursuant to stipulation of the parties, and ordered a final accounting to be conducted by an

appointed third party, limited in scope to the reconciliation of the partners' respective interests in

the partnership from January 1,2009 to the September 15,2010 dissolution of the partnership. /d.

at*42.

Hamed/Yusuf Partnership Accountin g

Turning to the case at bar, there are both striking similarities and critical differences

between the factual scçnario presented in this matter and that before the court in l4¡illiams. Just as

in Il¡illiams, this matter is best described as a battle between two partners, here former friends and

brothers-in-law, over how the assets of the partnership were handled. Additionally, despite having,
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at all times, either actual or constructive knowledge of the alteged ongoing, repeated withdrawals

of partnership funds, both Hamed and Yusuf ignored these issues year after year and allowed one

another to continue conducting partnership business, each implying to the other that all was well.

Procedurally, however,the lítilliams covrt considered the limitation of only one partner's

accounting claims, as only that partner sought an accounting reaching back to the formation of the

partnership while the other sought an accounting only as to how to divide the current assets of the

partnership, as they stood at the time of dissolution. Additionally, whereas the defendant in

Williams had identified in his counterclaim, by subject matter and date, nine specific challenged

transactions, the description of the challenged transactions in the pleadings in this matter are

largely devoid of specificity and generally fail to include the precise date, or even year of their

occunence. And while the parties in Williams had conducted significant discovery at the time of

the court's ruling, here Hamed filed his present Motion with the clear aim of limiting not only the

scope of Yusuf s $ 71(a) claims, but also the cost and burden of the discovery process itself. S¿e

Plaintiffs Reply re Statute of Limitations, filed June 20, 2014, at 79. As a result of the

partnership's notably informal and unreliable accounting, as well as each partner's general lack of

concem or attention toward each other's financial practices over the lifetime of the partnership,

neither partner truly knows what he might uncover upon investigation.

State of Partnershìp Accounting Records

Here, the pleadings alone demonstrate the imprecision and inadequacy of the partners'

accounting practices. Hamed's Complaint explains the partners' practice of unilaterally

withdrawing partnership funds as needed for various business and personal expenses on the

understanding that "there would always be an equal (50/50) amount of these withdrawals for each

partner directly or to designated family members." ,See Complaint fl 21. Though Hamed alleges
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that the partners "scrupulously maintained" records of these withdrawals, the other pleadings and

evidence of record in this matter fatally belie this unsupported assertion. For example, Yusuf s

First Amended Counterclaim in SX-14-CV-278 (FAC 278) speaks of the need for reconciliation

of both "documented withdrawals" of cash from store safes, and "undocumented withdrawals from

safes (i.e., all misappropriations)," in the ç 177 accounting process. ,Se¿ FAC 278ftn 37-38.

Yusuf has pled that, aside from the sole "full reconciliation of accounts" at the end of 1993,

the partners only sporadically attempted to account for, and reconcile their respective $71(a)

charges and credits when Yusuf for unspecified reasons, "decided their business accounts should

be reconciled." See Counterclaim2ST Tf 9-10. Alternatively, Yusuf has also alleged that such

reconciliations sometimes occurred when Hamed specifically o'sought to recover funds from his

investment," at which point "frurds would be given in cash and anotation would be made as to the

amount given so as to insure an equal amount was paid to Yusuf from these net profits." See FAC

278lss.

As part of the accounting and distribution phase of the Wind Up, Yusuf submitted to the

Master the report of accountant Fernando Scherrer of the accounting firm BDO, Puerto Rico,

P.S.C. (BDO Report). Yusuf contends that this repofi constitutes "a comprehensive accounting of

the historical partner withdrawals and reconciliation for the time period 1994-2012." See

Opposition to Motion to Strike BDO Report, filed October 20,2016. However, the BDO report,

by its own terms, appears to be anything but comprehensive. Most tellingly, the body of the BDO

Report itself contains a section detailing its own substantial "limitations," resulting from the

absence or inadequacy ofrecords for each ofthe grocery stores covering various periods during
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the life of the partnership.2s See Plaintiffls Motion to Strike BDO Report, Exhibit I, at 22.

Additionally, the analysis presented in the report rests on the unsupported assumption that any

monies identifred in excess of "known sources of income" constitute distributions from partnership

funds to the partners' $ 71(a) accounts, Thus, even Yusuf s own "expert report" acknowledges the

insurmountable difficulties inherent in any attempt to accurately reconstruct the partnership

accounts; a project which necessarily becomes proportionately more difficult and less reliable the

farther back in time one goes.

Furthermore, in his Revised Notice of Partnership Claims (RNPC), filed October L7,2016,

Hamed expressly states that he "believes that it is clear that because of the state of the partnership

records due to Yusuf s acts and failures to act, no [accounting for the period from 1986-2012] is

even arguably possible." RNPC, at 6-7 . Plaintiff s belief appears to be based in large part on the

Opinion Letter of Lawrence Shoenbach, presenting the "expert opinion of a criminal defense

attorney with experience in federal criminal practice and so-called 'white collar' business crimes

involving tax evasion, money laundering, andlor compliance." See RNPC, Exhibit C (Op. Letter),

at l.

25 These limitations include the following: 1) "Accounting records of PlazaExtra-East were destroyed by fire in 1992
and the information was incomplete and/or insufficient to permit us to reconstruct a comprehensive accounting of the
partnership accounts before 1993r,'2) "Accounting records and/or documents (checks registers, bank reconciliations,
deposits and disbursements of Supermarkets' accounts) provided in corurection with Supermarkets were limited to
covering the period fuom 2002 through 2004, East and West from 2006 through 2012, and Tutu Park from 2009
through 2012;" and 3) "Accounting records and/or documents provided to us for the periods prior to 2003 a¡e
incomplete and limited to bank statements, deposit slips, cancelled checks, check registers, investments and broker
statements, cash withdrawal tickets/receipts and cash withdrawal receipt listings. For example, the retention policy for
statements, checks, deposits, credits in Banco Popular de Puerto Rico is seven years; therefore, there is no Bank
information available prior to 2007 and electronic transactions do not generate any physical evidence as to regular
deposits and./or debits." Plaintiff s Motion to Strike BDO Report, Exhibit l, at22.
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Plaintiffls expert26 bases his opinion on the 2003 Third Superseding Indictment in the

matter captioned United States of Ameríca and Government of the Virgìn Islands v. Fathí Yusuf

Mohamad Yusuf, et al. and United's plea of guilty to Count 60 (tax evasion) thereof.2T Under the

terms of the plea agreement, United pled guilty to willfully preparing and presenting a materially

false corporate income tax return for the year 2001by reporting gross receipts as $69,579,412,

knowing that the true amount was approximately $79,305,980. Plea Agreement at 3-4, United

States v. Yusuf No.2005-15F/B (D.V.I. Feb. 26,2010). According to the indictment, United

evaded reporting gross receipts by employing a cash diversion/money laundering scheme by which

United, through its officers and employees,2s conspired "to withhold from deposit substantial

amounts of cash received from sales, typically bills in denominations of $100, $50, and fi20." See

PlaintifPs Reply re Statute of Limitations, ExhibitD (Indictment) I 12. Additionally, it was alleged

that "instead of being deposited into the bank accounts with other sales receipts, this cash was

delivered to one of the defendants or placed in a dedicated safe in a cash room." Id. As described

by Plaintiff s expert, "those acting on behalf of the company took cash out of sales before the

Company could properly account for them." Op. Letter, at 5.

The expert explains:

The most fundamental feature of such a scheme is that the actual accounting records
of the entity do not, and in fact cannot, accuralely reflect the amount of cash taken
in. No proper accounting can be determined from the Company's financial records
because the gross receipts have been intentionally misapplied and documented. The

26 The Court refers to Lawrence Shoenbach as "Plaintiff s expert" in this Opinion for simplicity. The Court expresses
no opinion, however, as to the qualifications of this expert within the meaning of Vtgin Islands Rule of Evidence'702.
27'Although all of the individual defendants lFathi Yusufl Maher Yusuf, Isam Yusuf, Nejeh Yusuf, Waleed Hamed,
and Waheed I{amedl, were charged in the criminal indictment, only the corporate defendant [United] was convicted
of a crime,.. Critical to my analysis is that United admitted at the time of entry of the corporate plea that it under-
reported gross receipts by utilizing the money laundering scheme outlined in the 3'd superseding indictment." Op.
Letter, at 3.
28 Including Fathi Yusuf, Maher Yusuf, Isam Yusuf Nejeh Yusut Waleed Hamed, and Waheed Hamed. ,See

Indictment, at l.



H an e d v. Yus uf, e t al. ; SX- 1 2-CY -37 0 ; SX- I 4-27 8 ; SX.-l 4 -287
Memorandum Opinion and Order Re Limitations on Accounting
Page26 of33

very pulpose of this sort of scheme is to render any accounting innacurate. . . It is
critical that the parties have both admitted that many records of transaction that
should have gone into any accurate accounting were not kept or mutually and
intentionally destroyed...Because the very nature of the crime, particularly money
laundering/tax evasion, is to hide such incoming and outgoing funds from
legitimate accounting it is impossible to determine and account for any portion of
that amount each partner has or owes to the other. Since many such transactions
were not recorded or destroyed, any remaining "records" can never be legitimately
credited or debited against the unknown amounts.

Op. Letter, at 6-7.2e

In his April 3, 2014 deposition in this matter, Maher Yusuf recounted one instance, just

prior to the FBI's raid of the PlazaExtra stores in 2001, in which Waheed Hamed advised Waleed

Hamed of the impending raid, and Maher Yusuf and the Hameds mutually "decided to destroy

some of the receipts, because they were all in cash." See Op. Letter, at7 n.5. According to his

deposition testimony, Maher Yusuf together with Mufeed Hamed, "pulled out a good bit of

receipts from the safe in Plaza East," and after roughly estimating the amount of withdrawals

attributable to the Hameds and the Yusufs, each family destroyed their own receipts. Id. At the

hearing on March 6-7,2017, witnesses including Hamed's sons corroborated this account as well

as many of the allegations of the Third Superseding Indictment. Evidence presented at the hearing

included testimony concerning a cash diversion scheme involving cashier's checks, conflicting

testimony regarding the ledger and receipt system for keeping track of cash withdrawals at each

partnership store, and testimony that records documenting the withdrawals had been destroyed.

2e The Court is not called upon to express any opinion, and therefore does not express any opinion, as to the criminal
nature of the conduct of the individual defendants named in the criminal matter, except to the extent that such conduct
demonstrates both the impossibility of reconstructing financial records or conducting, at present, an accurate
accounting, and the partners' knowledge of this state of affairs. However, United's guilty plea as to Count 60
establishes that United, which as a corporation must necessarily act through its officers and employees, intentionally
schemed to obfuscate gross receipts and cash disbursements thereby rendering impossible any accurate reconstruction
of accounts,
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Altogether, the allegations presented in the pleadings paint a clear picture of the partners'

loose, "honor system" style accounting practices by which each partner and his sons freely and

unilaterally withdrewpartnership funds, either by check drawn upon partnership bank accounts or,

apparently more often, by directly removing cash from store safes; the only apparent control being

a general understanding between the partners that such withdrawals would be documented by

hand-written receipts to be placed in the safe so that the partners, at some undetermined date, could

reconcile their accounts if and when, they deemed it appropriate. Additionally, evidence of record

reveals one clear instance in which the partners, through their sons, deliberately destroyed a

substantial amount of records evidencing such withdrawals, and further suggests a general pattern

of negligent, if not willful, failure to record such withdrawals throughout the history of the

partnership. At a bare minimum, the pleadings and record evidence establish that the partners and

their sons had both unfettered access to large amounts of cash, deliberately kept off company

books, and ample opportunity to secretly remove that cash, secure in the knowledge that no partner,

accountant, or investigator would be able, after the fact, to ascertain the amount taken, as the total

amount of cash kept in store safes was intentionally omitted from any record keeping.

Knowledge, Delay, and Prejudice

Against this backdrop of decades of woefully inadequate and, in some instances,

deliberately misleading accounting practices, the partners now present their competing claims for

partnership accounting asking the Court to employ its already strained resources to untangle the

web that they have spun and clean up the mess that they have made. Given the dismal state of the

relevant records, this process necessarily entails an evaluation of each individual $ 71(a) claim

submitted to determine whether, in light of the frequently conflicting recollections of the paftners,

any given withdrawal or expenditure of partnership funds constituted a legitimate business
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expenditure on behalf of the partnership, or a unilateral withdrawal chargeable to the partner's $

71(a) account. However, just as in the Williams case, where each partner "ignores issues year after

year and allows the other partner to proceed along thinking everything is fine, [neither partner will]

be heard to cry upon dissolution a decade or more later, 'I'd like a do over."'2010 Conn. Super.

LEXIS 2344, at*40-41.

Here, both partners and their respective sons were well aware from the beginning of their

involvement with the business that any record keeping and accounting of distributions to the

partners was highly informal and controlled only by the "honor system." As managing partner,

Yusuf was not only intimately familiar with the methods of record keeping, or lack thereof,

employed by the partnership, but was the one responsible for designing and implementing those

procedures in the first place. It was Yusufls responsibility to oversee, account for, and periodically

reconcile the distributions of funds between the partners. And though Yusuf was content to

dispense with the standard business accounting formalities for nearly the entire life of the

partnership, upon Hamed's filing his Complaint in this matter, Yusuf changed course and now

seeks to vindicate his right to a thorough and methodical partnership accounting.'o

Hamed is no less to blame for this state of affairs and no less at fault for failing to seek any

formal accounting of his interest until this late hour. Although Hamed was not the managing

partner, he was undoubtedly aware of the absence of any forrnal record keeping from at least the

date of the first and only true-up of the partnership business inl993,if not from the very inception

30 Yusuf argues that he only became aware of the extent of the Hameds' withdrawals of partnership funds upon the
2010 return of the voluminous documentation seized by the FBI in 2002, However, affidavit evidence shows that all
documents seized by the FBI were not only available to the defendants in the criminal matter, including Yusul but
were, in fact, thoroughly reviewed by them, through their lawyers, on multiple occasions. See Hamed's Reply re
Statute of Limitiations, Exhibit 4-B (Declaration of Special Agent Thomas L, Pehi) (noting that in 2003, subsequent
to the return of the indictment, counsel were given complete access to seized evidence, and that a team of four to five
individuals led by the attorney for defendants reviewed evidence at the FBI off,rce on St. Thomas for several weeks).
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of the partnership.3l While Hamed may not have had the foresight to know that the 1993 true-up

would be the last undertaken, the fact that the partners waited approximately seven years-since

the founding of the partnership in 1986-to conduct the first and only complete reconciliation of

the accounts between them demonstrates that Hamed was equally content with this practice of

informal and sporadic accounting.

Furthermore, both partners were clearly awate, during the entire life of the partnership, of

their mutual practice of making, either personally or through their sons, unilateral withdrawals of

partnership funds documented by hand-written receipts and controlled only by the honor system.

Additionally, by at least 2001 and likely before, Hamed and Yusuf were similarly aware that

substantial monies deposited in the store safes were being deliberately kept off the partnership

books, and that all involved acted without hesitation in destroying voluminous records of cash

withdrawals thereby rendering any independently verifiable accounting or audit impossible.

Certainly, by the time of the 2003 filing of the Third Superseding Indictment in the criminal case

recounting the cash diversion scheme implemented by the offrcers of United, even the most

trusting individual would have sufficient reason to suspect malfeasance, thereby putting both

partners on inquiry notice.32

Thus, on the basis of the pleadings and evidence of record, it is clear that both Hamed and

Yusuf personally and through their sons as agents, had actual notice of the informal and imprecise

3l Even the 1993 "true-up" itself was merely an informal reconciliation. As Hamed explains, "reliable books have
only been attempted since an order from the District Court in the criminal case requiring such an accounting)' See
Plaintifls Comments Re Proposed Winding-Up Order, fïled October 21,2014, at ll.
32 This notion is perhaps best, and most memorably, expressed in Martin Scorsese's 1995 film, Casino, in which the
gangster, Nicky Santoro, played by Joe Pesci, remarks of the men conducting the skim operation at the fictional
Tangiers Casino; "You gotta know that the guy who helps you steal... even if you take care of him real well.,. he's
gonna steal a little extra for himself. Makes sense, don't it?"
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nature of the accounting practices of the partnership since at least 1993, as well as actual notice of

the deliberate destruction of substantial accounting records in 2001. In turn, even if the partners

were ignorant of any one withdrawal of partnership funds considered in isolation, they both had

actual notice of the significant potential for abuse inherent in their chosen method of record

keeping, and therefore constructive, if not actual, notice of the need to protect their respective

partnership interests by action pursuant to 26 V.I.C. $ 75(b).

Additionally,by his acquiescence to such inadequate record keeping and his inexcusable

delay in seeking to enforce his rights under 26 V.l,C. $$ 71(a) and 75(b), each partner has

irrevocably prejudiced the ability of the other to respond to the various allegations against him.

Here, as in Wílliams 'othe passage of time puts [each partner] aI an unfair disadvantage in

responding to the merits of [the other partner's] claims." 2010 Conn. Super. LEXIS 2344, at *39-

40. Similarly, "because many of [the] claims involve how transactions were or were not

recorded... an analysis of those claims would likely involve testimony" from the partners and their

sons, yet, how much they might remember concerning the details of a transaction completed a

decade earlier "is questionable, at best." Id. Lastly, while the court in lltilliams concluded that the

defendant was prejudiced despite the production of "substantial records," here, in the absence of

complete or comprehensive records, the partners are even more so "at a distinct disadvantage" in

any attempt to "recreate or find decades of accounting records." Id. at *40. Thus, the Court

concludes that consideration of the principles underlying the doctrine of laches strongly supports
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the imposition of an equitable limitation on the submission of $ 71(a) claims in the accounting and

distribution phase of the Wind Up Plan,33

Policy Considerations

Moreover, imposing such a limitation furthers the clear policy goals of the legislature as

embodied by RUPA. InFike v. Ruger,the Delaware Chancery Court examined statutory language

identical to26Y.l.C. $ 75, and determined that "it is clear under RUPA that a right of action arising

during the life of a partnership is not revived merely because dissolution occurs and a separate

right to an accounting on dissolution adses." Id. at263. While the common law and prior statutory

scheme "placed partners in the predicament of either causing a dissolution to resolve disputes or

continuing the partnership despite a cloud of conflict and uncertainty hanging over it, the drafters

of [RUPA] included Section 22 Í26 V.I.C. $ 751, specifically authorizing actions prior to

dissolution." Id. "The effect of those rules is to compel partners to litigate their claims during the

life of the partnership or risk losing them." National Conference of Commissioners on Uniform

State Laws; Uniform Partnership Act; Section 405(c) comment 4.

Both partners' claíms, as presented in this matter, must be construed as actions for

dissolution, wind up, and accounting under $ 75(bx2xiii). Yet, each partner could have, and under

the policy considerations undergirding RUPA, should have, brought his claims concerning

individual withdrawals of partnership funds or other transactions, with or without an

33 In addition to laches, consideration of the equitable doctrine of unclean hands also supports the impositions of an
equitable limitation on the partners' $ 7l(a) claims. "It is an ancient and established maxim of equity jurisprudence
that he who comes into equity must come with clean hands. If a party seeks relief in equity, he must be able to show
that on his part there has been honesty and fair dealing." SBRMCOA, LLC v. Morehouse Real Estate Invs,, LLC,62
V.I. 168,205-06, (V.I. Super. Ct.2015) (quoting Sunshine ShoppingCtr., Inc. y. KMart Corp.,85 F. Supp.2d537,
544 (D.V.I. 2000). As explained above, both partners bear responsibility for the dismal state of partnership records,
and for allowing the practice of unilateral withdrawal of partnership funds to continue unchecked, in the absence of
accurate records. Additionally, as both partners, through their sons as agents, engaged in the deliberate desür¡ction of
accounting records, neither partner can be said to have come to Court in this matter with clean hands.
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accompanying action for accounting, as each partner became aware or should have become aware

of those transactions pursuant to $ 75(b). Such a policy not only furthers the traditional goals of

the statute of limitations by preventing prejudice to defendants resulting from the inevitable decay

of memory and other evidence, but also prevents litigants from imposing upon the judiciary, and

in tum the taxpayer, the burden of individually evaluating the validity of numerous disputed

transactions decades after the fact. In this instance, the stated policy of RUPA clearly prevents

both Hamed and Yusuf from imposing upon the Court the great burden of sorting through the

ramshackle patchwork of evidence supporting their $ 71(a) claims, to reconstruct decades' worth

of partnership accounts, when the partners, who deliberately determined not to keep accurate

records in the first place, were themselves content to carry on conducting partnership business

despite having full knowledge of the pattern of conduct of which they now, belatedly, complain.

Conclusion

"Equity aids the vigilant, not those who slumber upon their rights ." Kan, v. Colo.,5l4 U.S.

673,687 (1995) (quoting Black's Law Dictionary 875 (6th ed. 1990). And in keeping with this

great maxim ofjurisprudence, the Court concludes that considerations of laches, in addition to the

express policy goals ofthe legislature as embodied by RUPA, justiff the imposition of an equitable

limitation on the submission of the partners' $ 71(a) claims to the Master in the accounting and

distribution phase of the Final Wind Up Plan. Because each of these $ 71(a) claims could have,

and should have, been pursued as they arose as causes of action under $ 75(bxl) to "enforce the

partner's rights under the partnership agreement," the Court finds that such actions, had they been

brought individually, would be subject, either directly or by analogy, to the six year limitations
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period outlined in 5 V.I.C. $ 31(3)(A) as a species of an action upon contract.34 Therefore, the

Court exercises the significant discretion it possesses in fashioning equitable remedies to restrict

the scope of the accounting in this matter to consider only those $ 71(a) claims that are based upon

transactions occuning no more than six years prior to the September 17,2012 filing of Hamed's

Complaint.35

3a Altematively, these claims could have been pursued under 26 V.I.C. $ 75(bX2XÐ to "enforce the partner's rights
under sections77,73, or74 of this chapter," which, as "action upona liability createdby statute," are also subject,
whether directly or by analogy, to a six year limitations period under 5 V.LC. $ 3 I (3XB).
35 Yusuf has argued that certain $ 7 1(a) claims are effectively undisputed, and that "if it is undisputed that payments
were made to a partner, even without authorization, then to exclude them from an accounting for that reason would
be entírely arbitrary," First, it appears doubtful, based upon the record and the representations of the parties in this
matter, that any claim submitted by either parly would truly be undisputed. But, even if some claims were, in fact,
undisputed, because of the great dearth of accurate records there exists such an element of chance in any attempt to
reconstruct the partnership accounts that an accounting reaching back to the date of the last partnership true-up in
1993 would ultimately be no more complete, accurate, or fair, than an accounting reaching back only to 2006.
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In light of the foregoing, it is hereby

ORDERED that Defendants' Motion for Partial Summary Judgment on Counts IV, XI, and

XII Regarding Rent is DENIED, as to Counts IV and XII. It is further

ORDERED that Hamed's Motion for Partial Summary Judgment re the Statute of

Limitations Defense Barring Defendants' Counterclaim Damages Prior to September 77,2006 is

DENIED. It is turther

ORDERED that the accounting in this matter, to which each partner is entitled under 26

V.I.C S 177(b), conducted pursuant to the Final Wind Up Plan adopted by the Court, shall be

limited in scope to consider only those claimed credits and charges to partner accounts, within the

meaning of 26 V.I.C $ 71(a), based upon transactions that occurred on or after September 17,2006.

ztDATED: July 2017._t

ATTEST:
Clerk

GEORGE

A. BRADY
Judge ofthe Superior

DATE:

CERÎIÍIED ATRUE COPY
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DECLARATION OF FERNANDO SCHERRER

I, Femando Scherrer, CPA, CIRA, CA, MBA, pursuant to 28 U.S.C. ç 1746 and V.I. R.

Civ. P. 84(b), declare under penalty of perjury under the laws of the United States Virgin Islands

that the following is true and correct:

1. I make this declaration based upon my personal knowledge and my professional

expertise, as described below.

2. My firm, BDO Puerto Rico, PSC, was engaged by Fathi Yusuf ("Yusuf') to

identify, through the use of forensic accounting, the arnounts withdrawn by the partners and their

families from the Partnership, as that term is defined and used in the report I signed on August 31,

2016 (the "BDO Report"). The BDO Report, which included voluminous supporting tables,

appendices, and exhibits, was attached as Exhibits J and J-l to Yusufls Accounting C1aims and

Proposed Dissolution Plan submitted to the Master on September 30, 2016. A copy of the BDO

Report without any of the supporting material was admitted as Exhibit 12 at the hearing in this

case on March 6, 2017 (the "Hearing"). The Court extensively referred to Exhibit 12 in its

Memorandum Opinion and Order dated July 21,2017 (the "Court's Opinion").

3. BDO is a well-known and respected international network of accounting firms with

ofhces worldwide. I am a partner at the member firms located in Puerto Rico and U.S.V.I. My

background, education, experience and training as a certified public accountant in the U.S. Virgin

Islands, Puerto Rico and other jurisdictions, is set forth in great detail in Exhibit 12 and qualifies

me to render opinions as an expert in accounting and, in particular, the partnership accounting and

reconciliation of partnership capital accounts addressed inthe BDO Report, as well as opinions

about the BDO Report and the adequacy of records to perform a partnership reconciliation that are

set forth in the Court's Opinion. The work for this engagement, which culminated in the
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preparation of the BDO Report, was performed by a team of up to nine (9) BDO professionals, led

by me, over a period of more than two (2) years. We identified, through the use of forensic

accounting, the amounts withdrawn by Mohammad Harned ("Hamed") and Yusuf (collectively,

the "Parbrers") and their family members frorn the Partnership, which should be categorized as

partnership withdrawals and distributions for the defined period set forth in the BDO Report, from

January 1,1994 through December 31,2012. We adopted the accountings prepared by John

Gaffirey forthe Partnership from January 1,2073 to the date of the BDO Report (Exhibit 12), with

adjustments to avoid double counting. See pp.2-3 of Exhibit12.

4. I have reviewed the testimony of Lawrence Shoenbach at the March 6,2017 Court

hearing, his Opinion Letter, which was designated as Exhibit 34 at the hearing, as well as the

Court's Opinion, which relies in part upon that testimony and Letter.

5. In its Opinion, the Court appears to rely upon Mr. Shoenbach's characterizations as

to the state ofthe Partnership's financial records, as well as his opinions criticizing the conclusions

in the BDO Report, as support for its decision to limit the review period for the accounting from

September 17 ,2006 forward. Based upon my extensive review and knowledge of the documentary

evidence supporting the BDO Report's conclusions regarding the historical partnership

withdrawals between the Partners, it is my expert opinion that:

a) There are voluminous records (i.e., in excess of eighty thousand) that were

reviewed to identify the Partners' withdrawals documented in the BDO Report.

As Mr. Shoenbach acknowledged at the Hearing, see Transcript at page 774,he

has not seen any of the supporting documents to the BDO Report. Nothing in

the Couf's Opinion suggests that the Court has reviewed this extensive

infonnation either. Accordingly, any characteúzation of these records as
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"scant" or 'þatchwork" is mislcading, as is any implication that the

reconciliation of the Partners' accounts in the BDO Report was made "out of

whole cloth."

b) Mr. Shoenbach's unsupported opinion that "[n]o proper accounting can be

determined from the Company's financial records because the gross receipts

have been intentionally misapplied and documented. . . ," see Court's Opinion

at p. 25, upon which the Court relied, is erroneous because a parhrership

accounting to establish the historical withd¡awals can properly be accomplished

without analyzingor even considering the overall gross receipts of the grocery

store operations or whether those gross receipts were disclosed or hidden from

the taxing authorities.

c) The disclosed gaps in the currently available Parhrership records do not render

the partnership accounting contained in the BDO Report, which is supported

and well-documented, unreliable.

d) Nowhere does the BDO Report "acknowledge the insurmountable difficulties

inherent in any attempt to accurately reconstruct the partnership accounts[,]" as

suggested at page 24 of the Court's Opinion. We could not have and would not

have prepared the BDO Report had we believed that to be the case.

e) The Shoenbach Opinion Letter refers to Maher Yusuf s deposition testimony

describing the partial reconciliation conducted by a Hamed and a Yusuf in 2001 ,

wlrereby receipts from a safe at thePlaza East store were tabulated precisely

with calculators and double-checked, and the tabulation showed that 1he

Ifameds had withdrawn $1.6 rnillion dollars rnore than the Yusufs. l-he fact



Hamed v. Yusuf, et a[.

Civil No. SX-i2-CV-370
Page 5

that both parties agreed to destroy the receipts uscd in that calculation does not

mean that \r,/e are precluded by any accounting standald or rule frorn accepting

that $1.6 million dollars tabulation as accurate, based on the deposition

testimony of Maher Yusuf and a letter from Fathi Yusuf dated August 15,2072.

The BDO Report allocates that $1.6 million dollars amount to the Hameds, and

the BDO Report was justified in making that allocation.

Some additional elaboration of the points set forth in paragraph 5(a)-(e) follows.

6. The Court's charucterization of the financial records available to assess the historical

withdrawals between the Partners as "scanf' or "patchwork" is misleading. To the contrary, there

is a massive volume of documents that were reviewed to identify withdrawals or distributions of

Pafnership funds that were provided to BDO. More than eighty thousand documents were

reviewed, sorted, allocated, cross-referenced and then noted for each family member, according to

ttre parameters set forth in the BDO Report. Every single allocation in the BDO Report has

documentary support. Indeed, supporting evidence is so voluminous that it is impractical to access

it in hard copy. The BDO Report is onlypreliminary. To the extent that additional inforrnation is

learned through discovery, or otherwise which would require a change or alter a particular

allocation, the conclusions in the BDO Report will be revised accordingly, prior to final

submission to the Master'.

7. Mr. Shoenbach's claim that because some unknown arnount of the gross receipts frorn

the Partnership's grocery store operations were not reported to the taxing autholities - and

according to the criminal indictrnent were laundered - it is impossible to determine the

withdrau'als and distributions between the Partners, is false and unsupported by any accounting

standard or rule. Knorvledge of total gross receipts of the Parlnership (reported or unreported) is
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simply not necessary to quantify what each partner has withdrawn. Rather, the amount of the

distribution is calculated based upon evidence of the withdrawal. In this case, evidence of the

withdrawals took various forms such as checks, receipts, and ledger entries. To the extent that

there are gross receipts of the Partnership which were not reported to the taxing authorities, they

remain Partnership assets owned equally by the Partners until such time as they are withdrawn

from the Partnership. Whether the sou¡ce of a Partnership asset is unreported or reported gross

receipts, it remains a Partnership asset subject to 50/50 ownership. If, for example, the Partners

used unreported gross receipts to hold in foreign accounts or acquire real estate in the Middle East,

there would be no purpose served in accounting for these amounts in the BDO Report. Regardless

of the form in which that subset of gross receipts is held, it remains a jointly owned partnership

asset.

8. Contrary to Mr. Shoenbach's opinior¡ which is not infomred by any accounting

expertise, BDO was not required under any accounting standard to determine gross receipts of the

Partnership in order to determine the aggregate amount of each Parhrer's withdrawals, and his

critique of the BDO Report on that basis is rnistaken. Gross receipts a¡e not needed to document

withdrawals. In a partnership accounting, the gross receipts or revenues are used to cover the

operational costs and expenses ofthe business, and when revenues and expenses are closed out at

the end of the year, the net profit or loss is assigned to the partners' capital accounts. If a parlner

withdraws money from the company, this amount is recognized in the accounting against the

partner's capital account, reducing the capital of the partner. This happens year over year and by

the time the partnership is liquidated and all payments are made, the balance in each capital account

is distributed to the corresponding pafner. In this case, that did not happen. Both gloss receipts

and withdrawals were not recognized in the books. For that reason, our assignment was to account
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for those withdrawals, independently on the balances of the partners' capital accounts that may or

may not include the gross receipts.

9. Statements of limiøtion, as set forth at page 22 of Exhibit 12, arc standard in all

accounting analyses. The stated limitations inthe BDO Report and quoted in the Court's Opinion

are simply a disclosure that less than 100% of all records were available. They were categorically

not a statement that the absence of these records affected in any significant way the reliabilþ and

validity of the allocations in the BDO Report. It is also important to note ttrat the limitation in

item 1 on page 22 of the BDO Report regarding the lack of records preceding January 1, 1994 is

immaterial to the BDO Report. As noted on page 2 of the BDO Report, the parties have agreed

that a full reconciliation of partnership accounts occurred at the end of 1993, and BDO's

engagement was therefore limited to the period begiruring January I 994, except for the investments

identified in Hameds tax returns that, as per Mr. Yusufs were not included in the 1993

reconciliation.

10. Mr. Shoenbach's Opinion Letter and the Court's Opinion place great significance on

the destruction of safe receipts after the 2001 partial reconciliation by both parties, and both

conclude that this one instance of destruction renders all accurate accounting impossible. See

Court's Opinion atpp.26-27,29; Shoenback Opinion Letter atp.6. This conclusion is incorrect

and not supported by any accounting standard. My review of the evidence revealed that the

destruction of certain safe receipts around October of 2001 was an isolated act. Further, it was

done mutually by the parties aîter a full tabulation of the receipts took place between the parties

with each double-checking the other's tabulations. I¡r addition to the deposition testimony of

Malrer Yusuf, there is documentary evidence in the form of a letter dated August !5,2012, which

further supported the allocation of $1.6 million to Hamed.
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11. In light of the volume of evidence available which has been clu'onicled and

painstakingly reviewed and analyzed in the BDO Report, it would be arbitrary to lirnit ttre

Partnership reconciliation to transactions occuning after September 17,2006, because there is

voluminous documentation of withdrawals by each Partner for the period January l, 7994 to the

present.

Dated: August 77,2017 1* (

Femando Scherrer, CPA' CIRA, CA, MBA
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Yusufls Motion to Certiff Questions in Order Limiting Period of Accounting Claims for

Immediate Review, filed August ll,2ol7;and Plaintifls Response thereto, filed August 15,2017.
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Motion for ReconsideratÍon

Defendant moves the Court to reconsider its Opinion pursuant to V.I. R. Civ. P. 64(bX3),

based upon "the need to conect clear errol of law.'o Defendant asserts that the Court, in issuing its

Opinion, committed the following clear errors of law:

1. The Court granted "partial summary judgment in favor of Plaintiff... on the basis

of an issue - laches - that was never raised by Plaintiffin his motion for partial

surnmary judgment or even mentioned at the hearings held on March 6 or 7 to

address the motion," in violation of V.L R. Civ. P. 56(Ð. Motion, at 1.

2. In granting partial surnmary judgment, the Court impermissibly relied on the

testimony of Lawrence Shoenbach, Plaintiff s purported expert in '\¡vhite colla¡

crime."

3. The Court erred substantively Ín its laches analysis in finding both that Yusufs

delay in bringing his accounting claim was inexcusable urd that Hamed suffered

prejudice as a result of this delay.

As a¡r initial matter, it is necessary to clarify that despite Defendant's cha¡acterization of

tlre Opinion ar¡ a grant of partial summary judgment in favor of Plaintiff on the basis of the

afti¡mative defe,nse of laches, the Court in fact, denied PlaintifPs Motion for Summary Judgment

Re Statute of Limitations. Rather, as part ofthe administration of winding up the partrership, over

which this Court 'þssesses considerable discrrtiorurtl 1þs Court, upon consideration of the

principles underlying the doctrine of laches, as well as the express policy goals of the Legislatrue

as embodied in the Revised Uniform Pa¡hrership Act @UPA), imposed an equitable limitation

upon the scope of the accounting process. Pursuant to the Court's Opinion, the submission of the

partners' g7l(a) claims to the Master in the accounting and distribution phase of the Final rrlVind

Up Plan is limited to those $71(a) claíms based upon fiansactions occurring no more than six years

prior to the September l7,2}l}filingof Hamed's Complaint.2

I See Yusufv. Hamed,62V.I. 565, 569 (2015).
2 "5711a¡ claims" refer to the parties' respective assertions ofcredits and charges to be applied in ascertaining the

balance of each parher's individual parhership account during the accounting and distribution phase of the Final
rWind Up Plan as outlincd in 26 V.I.C. $71(a). For furlüer explanation, refer to the Court's Opinio& at I l.
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Althougb the Court's ruling bears certain simila¡ities to a grant of paÍiat summa¡y

judgment in its effect, there a¡e critical, if subtle, differences. As discussed in detail in the Opinior¡

affirmative defenses, such as laches and the statute of limitations, are generally invoked as a bar

to oauses of action in their entirety. By contrast, in this matter, Plaintiff sought to bar Yusuf not

from pwsuing his accounting action as a whole, but rather from presenting to the Master certain

claimed credits and charges to partnership accounts in the accounting and disbibution phase ofthe

Final Wind Up Plan.3 Thus, neither the affirmative defense of statute of limitations nor laches, as

generally understood, has direct applicability in the context of limiting the submission of the

partners $71(a) claims. However, as an accounting in this context is both an equitable cause of

action and an equitable remedy in itsel[ the Court, upon consideration of the general principles

underlying the affirmative defense of laches, together with the express polioy goals of RUPA,

exercised its considerable discretion in fashioning equitable remedies, to limit the scope of the

partnership accounting. Additionally, and perhaps most obviousl¡ a grant of partiat summary

judgment in favor of Plaintiffwould have limited only Yusuf s g7l(a) claims, while the equitable

limitation imposed by the Court equally limits the claims of both parhers.

Assiemment of Enor #1

Defendant's first assignment of error is essentially an assertion that Defendant had no

notice of the Court's intention to consider the iszue of laches, and was unfairly deprived of the

opporhrnity to submit evide¡rce and argument on this issue. While it is true that the Court did not

specifically order briefing on the issue of laches, both parties had already submitted voluminous

briefing and argument on the issues cental to the laches analysis - length of delay in bringing

claims, reasons for delay, knowledge of wrongdoing, prejudice - in the context of PlaintifPs

Motion for Summary Judgment Re Statute of Limitations, and in many perþheral supplemental

briefs. Additionally, as Plaintiffpoints out, "Yusuf can hardly claim to be surprised by discussion

of laches, an affirmative defense raised by both parties, as his post-March 6ú Hearing

memorandum addressed the fact that the FiÉe decision, a key case briefed by both parties, applied

laches (as opposed to the SOL) under RUPA."4 Response, at 3 n.3. Thtrs, to the extent thatV.I. R.

3 For a more detailed discussion ofthe nature ofthe parürers' respective causes ofactio¡\ as compared to the nature
of the "claims" Plaintiffsought to limit by hís Motion for Summary Judgment, refer to the Opinion, at 10-l L
4 Fikev. Ruger,752 A.2d,ll2 (Del. 2000).
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Cív. P. 56(f) is at all applicable in this context, Defendant cannot reasonably claim that he lacked

notice of the laches issue, and ñ¡rther cannot claim that he was deprived of the opportunity to

submit briefing on those issues central to the laches analysis including inexcusable delay and

prejudice, as those issues were, in fact, discussed by both parties in several rounds of briefing prior

to entry of the Court's Opinion.

Assigrrment of Enor #2

Defendant's second assignment of e¡ror contends that the Cou¡t impermissibly relied on

the testimony and report of Plaintiffs purported expert Lawrence Shoenbach in issuing the

Opinion. Specifically, Defendant argues that the Court "rel[ied] on one party's expert testimony

and report to resolve a summary judgment motion, without inviting, let alone considering,

testimony and argument from the other side rebutting that testimony." Motion, at 6. Defendant

cannot reasonably claim that he was not granted the opportunity to present testimony of his

aocounting expert. To the contrary, the Court's February 7,2017 Order Scheduling Hearing for

Ma¡ch 6,2017 explicitly directed that Plaintiff s frrlly briefed Motion to Strike Accounting Expert

(BDO) would come on for hearing. Although Plaintiffutílized this hearing to present testimony

and other evidence in support of his Motion challenging the BDO report as unreliable, flefendant

offered no witness testimony at the hearing and objected to the Court taking evidence.

However, even if Defendant's objection at the hearing may be considered meritorious, thc

Opinion does not directly rely on any testimony offered by Mr. Shoenbach at the Ma¡ch 6,2Q17

hearing. Rather, the Opinion considered Mr. Shoenbach's opinion letter, attached as an exhibit to

PlaintifFs Revised Notice of Parürership Claims, filed nearly five months earlier on October 17,

2016. The Opinion merely noted that the written opinions ofMr. Shoenbach were coroborated by

thc testimony of several witness at the hearing. Defendant cannot reasonably claim either that he

was deprived of any opportunity to respond to the substance of Mr. Shoenbach's opinion, or to put

on testimony of his own expert.

Defendant also argues that reliance on Mr. Shoenbach's opinion regarding the reliability

of any potential accounting is substantively inappropriate as he is not an accountant. Instead,

Defendant eontends.that the Court should credit the Decla¡ation of Fernando Scherer, drafted and

submitted after the Court issued its Opinion, stating that 'the disclosed gaps in the currently

available partnership records do not render the partnership accounting contained in the BDO
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Repor! which is supported and well-documented, r¡nreliable." Declaration'!f 5(c). While there is

little doubt that a respected accounting firm such as BDO is capable of rendering an accurate

accounting based upon the records provìded,the Court's decision to impose an e$ritable limitation

upon the scope of the partnership accounting is premised, not on the many tens of thousands of

records that are avaÍlable - to be expected in the context of a partnership spanning three decades

- but rather on the many hundreds, if not thousands of records that a¡e demonsüably unavailable,

such as any bank records predating 2007 (see BDO Reporl at22), and the unknown number of

cash transactions left unrecorded that must be infened from the known historical behavior and

highly informal, if not deliberately misleading, accounting practices of the partners.

Additionall¡ taking issue with Mr. Shoenbach's opinion that the partners' documented

scheme to obfuscate gross receipts of the partnership renders any accounting between the parlners

unreliable, Mr. Scherer's Declaration further asserts that *knowledge of toøl gross receipts of the

Partnership (reported or unreported) ís simply not necessary to quantiff whæ each partrer has

withdrawn." Decla¡ation t[7. rWhile it is true that each parfrrer's respective withdrawals may be

tabulated without establishing the gross receipts of the parürership, in order to detemrine ttre

amount owed on a successful action for partrrership accounting the Court must r¡nder the sta;hrtory

frameworkpresentod by RLJPA, determine the overall profits of the parürership.s

The Cou¡t referred to Mr. Shoenbach's letter in its Opinior¡ not in reliance upon his

expertise in accounting, but in order to illustrate the general proposition that wlrere, as hete,

business partners have schemed to dcliberately omit large sums of money from their accounting,

have intentionally destroyed existing records of cash withdrawals, and have, even at their bes!

engaged only in loose, inforrnal accounting practices, any attcmpt to aocuately reconstruct

5 The general framework for conducting a partnership accounting in the Virgin Islands is outlined at 26 V.I,C. $
177O): "Bach parher is entitled to a settlement of all partnenhip accounts upon winding up the pattership busíness.
ln settling accounts among the partners, profits and losses that result from the liquidation of the parhershþ asser
must be credited and charged to the partners accounts. The partnershþ shall make a distibution to a partncr in an
amount equal to any excess ofthe credits over the charges in the panner's açcount. A partner shall conüibuæ to dre
parlnership an amount equal to any exc€ss of the charges over úe credits in the partner's acc¡unt but excluding from
the calculation charges attributable to an obligation for which the parber is not personally liable under section 46 of
this chapter." In tum, the "partners' accounts" referenced in $ 17(b) are described at26V.l.Q,. $ 7l(a): *Eachpartner

is deemed to have an acÆount that is: (1) credited witb an amount equal to the money plus thc wlue of any oúrer
property, net of the amount of any liabÍlities, the parÍrer conhibutes to the partnership and the partrcr's share of the
partnership profits; and (2) charged with an âmount equal to Îåe money plus the value of any other propetgr, net of
the amount of any liabìlities, distributed by the pa¡tership to the partner and the partner's share of the partnership
losses."
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paftiership records will necessarily involve some element ofunreliabílity, as that is the very point

of such a scheme. Moteover, such a reconstruction will only become proportionately more difficult

and less reliable the farther back in time one goes. As summa¡ized in Plaintiffs Response, the

main import of Mr. Shoenbach's opinion letter is that both partners knew'that this wris a criminal

enterprise whose very nature was to have people take funds in a m¿¡nner that would avoid

detectíon." Response, at 9.

Assignment of Error #3

Defendant's third assignment of error contends that the Court enoneously concluded

both that Yusuf inexcusably delayed in bringing this action, and that Hamed was prejudiced by the

delay. Defendant begins his argument by misstating the Court's Opinion, noting that "[t]he Corut

correctly held that an equitable olaim for an accowrting accrues 'upon dissolution of the

parhrership,' and can 'only be presented' when dissolution occr¡rs." Motion, at 12. What the

referenced footnote actually stated is that actions for partnership accounting could only be

presented upon dissolution of the partnership prior to the enactment of RUPA ín the Virgín Islands

tn 1998. Opinioq at 9 n.6.

Additionall¡ Defendant's argum€nt is pranised upon a significant mischaract€rizafion of
the natu¡e of the Court's holding. The Court did not find tlnt Defendant delayed inexcusably in

pursuing his right to an accounting as an element of his tipartite oause of action for equitable

partnership dissolution, wind up, and accounting under 26V.I.C. $ 7s(bx2xiii). Indee{ $177(b)

of the same title unequivocally esøblishes that "each partner is entitled to a settlement of all

partnership accounts upon winding up the parlnership business." Rather, the Court found that both

partners inexcusably delayed, specifrcally in bringing their respective $71(a) claims based upon

fansactions predating September L7,2006, as according to the manifest intent of the Legislahre

in enacting RUPA, each partner statutorily could have and should have brought his claims

conceming these individual withdrawals of partrership funds or other transactions, with or without

an accompanying action for accountiîg, âs each parbrer became aware or should have become

aware of those tansactions, pursuant to 26 V.LC. $ 75(bxl). ,Sea Opinion, at32.

Defendant also argues that there can be no inexcusable delay on the part of Yusuf as he

"had no reason to know that the Hameds were acting dishonestly until he reviewed the seized FBI

documents" following partial retum of those documents in 2010. Motion, at 14. As outlined inthe
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Opinion, this assertion is fatally belied by the history of the partrrership as established in the 2003

Third Superseding Indictment in the criminal matter captioned United States of America and

Government of the Virgín Islands v. Fathi Yusuf, Mohamad Yusuf, et aI. and United's plea of guilty

to Count 60 (tax evasion) thereof. This, in addition to the pleadings and other evidence of record

compels the conclusion that by the time of the filing of the indictment in the criminal case

recounting the cash diversion scheme implemented by the offrcers of Unite{ "even the most

trusting individual would have sufficient reason to suspect malfeasance, thereby putting both

partrers on inquþ notice." Opinion, at 29.

Defendant takes issue with the Court's observation in footnote 30 on page 28 of the

Opinion, that afüdavit evidence "shows that all documents seized by the FBI were not only

available to the defendants in the criminal matter, including Yusut but were, in fact, thoroughly

reviewed by them, through their lawyers, o¡r multþle occasions." Defendant contends that the

affïdavit cannot be considered evidence of knowledge of wrongdoing sufficient to put Yusuf on

inquiry notice because the Supreme Court, tn United Corp. v. Hamed,64 V.I. 297 N.1.2016),

overtumed the Superior Court's grant of summary judgment on the sarne issue, holding that "more

than bare access to necessary information is required to sta¡t the statute of limitations running,.,

there must also be a suspicious circumstance to trigger a duty to exploit the access." Id. at 310.

But whereas the Superior Court in that case expressly based its ruling only upon "unfettered

access" to information, the Court here instead found inexcusable delay on the basis of evidence

that Yusu$ through his lawyers, had actually revíewed the documents in question. Additionally,

the consideration of the affidavit in this matter is distinguishable from its considerationinUníted

as the Court here did not find the affidavit to be dispositive of the question of knowledge, but

rather considered the affrdavit as supplemental support for drawing the inference of knowledge of
wrongdoing based on the more general history of the partnership as established by the pleadings

of the partners and other evidence of record.

As to the Court's finding of prejudice, Defendant asserts that none of the "'classic

elements' of prejudice in the laches context" are present in this oase, such as unavailabilþ of

wítnesses, changed personnel, or the loss of pertinent records. This assertion is simply incorrect.

Most obviously, Mohammad Hamed, one ofthe two p'artners in the Harned-Yusufpartnership and

the original named Plaintiffin this matter, is now deceased and consequently unavailable to testify.
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Additionally, as discussed above, Defendant's own BDO Report attests to the loss of any bank

records predating 2007.It is also worth noting that while some of the "classic elements'o of
prejudice in the laches context are plainly present the Opinion does not represent a classic

application of the doctrine of laches. Rather, the Opinion looks to the principles of inexcusable

delay and prejudice underlying the doctrinc of laches, as well as the express policy goals of the

LegÍslature as embodied in RUPA, in order to establish an equitable limitation on the scope of the

accounting phase of the Final WindUp Plan.

However, the Court's finding of prejudice suffered by both partners is also based upon the

simple truth that memories of events, particularly of numerous routine individuat financial

transactions spanning decades, necessarily fade and become less reliable with the passage of time.

Specifically, the Court found that in light of the known uravailabilrty of a substantial body of
relevant financial records, "'beeause many of [the] olaims involve how tansactions were or were

not recorded... an analysis of those claims would likely involve testimony' from the parürers and

their sons, yet how much they might remember conceming the details of a transaction completed

a decade earlier 'is questionable, at best."'Opinior¡ at 30.

Motion to Certify

4 V.I.C. $33(c) provides:

Whenever the Superior Courtjudge, in making a civil action or order not otherwise

appealable under this section, is ofthe opinion that the order involves a controlling

question of law as to whiohthere is substantial ground for difference of opinion and

that an immediate appeal'from the order may materially advanse the ultimate

termination of litigatiot¡ the judge shall so state in the order. The Supreme Court

of the Vírgin Islands may thereupon, in its discretion, permit an appeal to be taken

from the order, if application is made to it within ten days after the entry of the

order; except that application for an appeal hereunder may not stay proceedings, in

the Superior Court unless the Superior Court judge or the Supreme Court or a

justice thereof orders a stay of the proceedings.

Because the six questions of law þresented by Defendant in his Motion to Certift are all

premised upon an apparent misreading and mischaracterization of the Opinion as detailed above,
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the Court will noÇ inits discretion, certiff those questions for appeal. However, evenif Defendant

or the Court were to reformulate the questions to more accurately reflect the substance of the

Opinion, such questions still would not present appropriate grounds for certifÌcation wtder 4 V.I.C.

$33, as the Court does not find that certification would "materially advance the termination of

litigation." Under the Court's present Order, this matter continues to move forward with the claims

resolution process in the accounting and distribution phase of the Final Wind Up Plan as to all

claims related to tansactions occurring on or after September 77,2006. Should Defendant file an

appeal after final judgment is entered in this matter, and should such an appeal prove successful,

the claims resolution process could then recommence as to claims based upon pre-2006

transactions, and the total amount owed pusuant to the final accounting could be adjusted

accordingly. Therefore, because it is not apparent that an immediate appeal would materially

advance the ultimate termination of the litigation, Defendant's Motion to Certiff will be denied.

In light of the foregoing it is hereby

ORDERED that Defonda¡rt's Motion for Reconsideration of Ruling Limiting Period of

Accounting Claims is DENIED.It is fi¡rther

ORDERED that Defendant's Motion to Certiff Questions in Order Limiting Period of

Accounting Claims for Immediate Review is DENIED.

DATED: November,/ ? .z0ll.
LAS A. Y

Judge of the Superior Court

ATTEST:
ESTRELLA GEORGE
Clerk of the Court

Bv:
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED

Plaintif?Counterclaim Defendant,
v.

FATHI YUSUF and UNITED CORPORATION,

Counterclaim Defendants, )

WALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED,

Civil No. SX-12-CV-370

Civil No. SX-14-CV-2S7

ACTION FOR DAMAGES and
DECLARATORY JUDGMENT

Civil No. SX-14-CV-278

ACTION FOR DEBT and
CONVERSION

)
)
)
)
)
)

Defendants/Counterclaimants, ) ACTION FOR INJI-INCTIVE RELIEF,

ï'ALEEDHAMED,TMA;FEDHAMED, . ì Xi#*"#íiþiuffiffi5:'
MUFEED HAMED, HISHAM HAMED, and 

'
PLESSEN ENTERPRISES, INC,, )

v.
Plaintiff,

Defendant.

Plaintift

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

UNITED CORPORATION,

WALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED,

v.
FATHI YUSUF,

ORDER DENYING \ryITHOUT PREJUDICE PLAINTIFF'S MOTIONS TO STRIKE
BUSINESS VALUATION EXPERT (INTEGRA) AND ACCOUNTING EXPERT (BDO)

This matter came on for hearing on March 6 and,7,2017 on PlaintifPs fully briefed Motion to
strike Accounting Expert (BDo), filed october 4, 2076, and plaintiff s Motion to strike Business
Valuation Expert (Integra), filed octob er 3,201,6.1 For the reasons that follow, the Court will deny both
Motions without prej udice.

At the hearing, Hamed presented extensive testimony from several witnesses to the effect that
the BDo report, supported by the report's own disclaimers, is unreliable as an expert accounting report
and fails the test for admissibility under Virgin Islands Rule of Evidence 702 as defined in Awilles

E

E)(llIBIT

6

I Also before the Court are Defendants, BDO Opposition, filed
20 I 6 ; D efendants' S upplemental BD O Opp os ition, nle¿ March
2076; and Plaintiffls Integra Reply, filed October 26,2016.

October 20,20L6; Plaintiff s BDO Reply filed October 26,
21,2017; Defendants' Integra Opposition, filed October 21,
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School, Inc. v. Lembach, 64V.I.400 (V.I. 2016) a¡d, Daubert v. Meryell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993). As such, Plaintiff asserts that the report must be stricken.2 Defendants respond that
the Motions are premature in that the reports were submitted to the Master only as part of Defendants'

proposed accounting and distribution plan, and are not a part of the record. Further, Defendants state that
the BDO report represents only a preliminary accounting based on information available at the time, and

will be supplemented upon completion of additional discovery. Both parties agree that more discovery
is required to adequately present their respective claims.

While Plaintiff took the opportunity at the recent hearing to present evidence in the nature of a
pretrial motion in limine, a determination of trial admissibility of the testimony of the author(s) of the
reports in issue, and of the reports themselves, is premature. The primary purpose of conducting a

Daubert hearing pursuant to V.I. R. Evid. 104 is to permit the trial court to act as gatekeeper to prevent

a jury from hearing inadmissible testimony. Because the Court, by Memorandum Opinion and Order
entered contemporaneously herewith, strikes both Plaintiff s and Defendants' demands for trial by jury,
that concern is not present. Further, the ability of the Master and the Court to evaluate the reports and

ascribe to them only such weight as they deserve, militates against striking the reports at this stage of the

litigation.3 Accordingly, it is hereby

ORDERED that Hamed's Motion to Strike Accounting Expert (BDO) is DENIED without
prejudice. It is further

ORDERED that Hamed's Plaintiffs Motion to Strike Business Valuation Expert (Integra) is
DENIED without prejudice.

DATED:Júy7( ,2017.
A. BRADY 6q24tut1

ATTEST: ESTRELLA GEORGE
Clerk of the Court

Judge of the Superior DATE:

CERTIFIED A TRUE COPY

0

By:
Court Clerk Supervisor

couRr clERgí
2 N he hearing regarding the Integra report, which Plaintiff challenges as failing the last two ofthe ility; qualifications, reliability andht. Because the same issues are involveã, both Motionsare offtis order.
3 See, e.g., ¡¡ rtlling on some of the motions involving expert testimony, as the judge need not serve
as gatekeepe Bedor,2012 N.H. Super. LEXIS tS, *içNtt. Super. Ct, 2OlZ) (citngTraxys N. Am.,LLCv. Conc Supp.2d 851,853 (W.D. Va.20ll)),
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IN THE SUPERIOR COURT OF THE VIRGIN ¡SLANDS
DrvtstoN oF sT. cRotx

MOHAMMAD HAMED. bv his
authorized agent WALËEb HAMED,

Pl ai ntiff/Co u nte rcl aim Defend ant,

VS,

FATHI YUSUF and
UNITED CORPORATION,

Defe n d a n ts/Co u nte rc I a i m a n ts,

VS.

WALEED HAMED. WAHEED
HAUEÐ, MUFEED HAMED,
HrqHÂu HAl,tED,
and PLESSEN ENTERPRISES, tNC.,

Counterclaim Defendants.

MOHAMMAD HAMED,

Plaintiff,

VS.

UNITED CORPORATION,

Defendant.

MOHAITIMAD HAMED,

Plaintiff,

VS.

FATHI YUSUF,

Defendant.

ctvtL No. sx-í2-cv-370

ACTION FOR DAMAGES
INJUNCTIVE RELIEF AND
DECI-ARATORY RELIEF

JURY TRIAL DEMANDED

Consolidated With

ctvtL No. sx-14-cY-287

ACTION FOR DAMAGES
AND DECI-ARATORY
RELIEF

ctvtL No. sx-14-cY-278

ACTION FOR DEBT
AND CONVERSION

JURY TRIAL DEMANDED

DECLARATION OF GORDON C. RHEA, ESQ.

I, GORDON C, RHEA, declare under penalty of perjury pursuant to 28 U.S.C.

Section 1746, as follows:

1. I have personal knowledge of the facts set forth herein.

2. I am an attorney licensed to practice law in the U.S. Virgin lslands.

e
_a
É2

EXHIBIT

7HAMD642159



Rhea Declaration
Page 2

3. I was one of the defense lawyers in the criminal action filed by the United States

of America in the District Court of the Virgin lslands (St. Thomas Division), Docket No,

1 :05-cr-0001 5, against the following defendants:

FATHI YUSUF MOHAMAD YUSUF, aka FathiYusuf
WALEED MOHAMMAD HAMED, aka Wally Hamed
WAHEED MOHAMMAD HAMED, aka Willie Hamed
MAHER FATHI YUSUF, aka Mike Yusuf
NEJEH FATHI YUSUF,
ISAM YUSUF, and
UNITED CORPORATION

4. All of the defendants in that criminal case, except for lsam Yousef who was never

apprehended, were represented jointly by multiple counsel, including myself, under a

Joint Defense Agreement.

5. Pursuant to the Joint Defense Agreement, all defense counsel worked together

on behalf of all of the represented defendants in a joint effort to defend the case

6. A plea agreement was reached in December of 2O1O (See Exhibit 1), with a

modification made thereafter in early 2011 (See Exhibit 2). As noted therein, the only

defendant who pled guilty was United Corporation, as the charges were dismissed

against all of the other represented defendants.

7. The Joint Defense Agreement then continued during the sentencing phase of

the case (to primarily address the tax issues related to the Plea) until September 19,

2012, when the Joint Defense Agreement was terminated.

8. Under the Joínt Defense Agreement;

a. All legal and accounting work was done jointly on behalf of all

represented defendants in an effort to defend all of them at the same

time.

2
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b. Bills for attorneys' fees and expenses reflected the work of counsel

done for all defendants without allocating specific items to individual

defendants.

c. Simply because a bill was directed to a specific defendant did not

reflect their individual personal obligation, as the bills were the joint

obligation of all defendants while the Joint Defense Agreement was in

place.

d. All defendants were all aware of this fact, as applications for payment

of the bills submitted under Joint Defense Agreement nld to be made

to the United States Attorney, who would then have to authorize funds

to pay these bills from the defendants' bank accounts which had been

frozen by court order,

e. Until the Joint Defense Agreement was terminated all legal bills were

paid from a United Plaza Extra account,

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March L, zOlz /)e 7qe^C

Gordon C. Rhea, Esq.

3
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DTVISION OF ST. CROIX

MOHAMMAD HAMED, by his
authorj-zed agent WALHEED
HAMED,

sx-12-cv-370

Plaint j- f f /Counterclaim De fendant,

V

FATHI YUSUF and UNITED
CORPORATTON,

De fendants /Counte rclaimant s,

v

VüALEED HAMED/ WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED,
PLESSEN ENTERPRISES, TNC.,

and

Additional Countercl-aim Defendants.

March 6, 2077
Kingshill, St. Croix

The above-enti-tlecl ac1-i on
before the Honorable Douglas A
Number 21L.

câme on for MOTTONS HIìARTNG
Brady, in Courtroom

THIS TRANSCRIPT REPRESENTS THE PRODUCT OF AN
OFFTCIAL COURT REPORTER, ENGAGED BY THE COURT,
VÙHO HAS PERSONALLY CERTTFIED THAT TT REPRESENTS
HER ORTGINAL NOTES AND RECORDS OF TESTTMONY AND
PROCEEDINGS OF THE CASE AS RECORDED.

TRACY BINDER, RPR
Official Court Reporter
(340) 118-9750 Ext. 7151

a
E
õ

EXHIBITI
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argument on all- the motions be

so that we don't have to come

held telephonically

back here, and that

you know, we

know, I^¡e

actually do it

don't feel like

telephoni-ca11y so

you we have to

here.

THE COURT: Okay. Attorney Ho

to respond to that?

MR. HOLT: f'm willing

Your Honor. You do have

sympathetic to not wa

tomorrow morning a

THE COURT:

ahead.

MR

O Can you state your name for the record, after

yourre seated?

A Mufeed Hamed.

a Excuse me?

A Irm sorry. üihat was

O Please state your name for record

tl

back

, do you want

go forward

personnel

tonight,

and I'mrt

to stay. I can do it

r1.

1l- right. Let's forge ahead. Go

LT: I ' l-1 call Maf i Hamed.

been

MUFEED HAMED,

first duly shrorn, r^ras examined and

follows:

DTRECT EXAMINATTON

estified as

R. HOLT:

25
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A Mufeed Hamed.

O Okay. Mr. Hamed, when did you actualj-y start

working at the Plaza Extra store?

A Right after Marilyn, Hurricane MariJ-yn.

O And that.ts around L995?

A 1995.

A And which store did you work in?

A Plaza East.

O And just as it relates to this case, this

hearing, at the time that you came, did you start

working with your brother on something out.side of Plaza

East?

A Yes.

0 And what was that?

A ft was four -- it was -- excuse me. Four

duplexes in Estate Carl-ton.

O Okay. And are those duplexes that you rent

out?

A Yes.

"i' O And those are the houses that Mr. Vüal]-y Hamed

testified this morning he bought in the late 1980s?

A Yes.

O Okay. And did you take care of the books for

them?

A Yes.

24

25
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O Okay. Showing you Exhibit Number 45, can you

tel-l me what this is?

A (Perusing document. )

Did you have an opportunity to l-ook at this

came and testlfied today?

o

before you

A

O

Yes, f did.

And this is checks written on a bank

account ?

A

O

A

Yes.

And what is that bank account?

Itrs a Scotiabank account

O And what are the numbers that that Scotiabank

account end in?

A

o

A

mean, the

O

deposits

f rom?

A

O

A

O

A

9811 .

Okay. And what is that account used for?

That is used for the apartment complexes --

apartment buildings that we oh/n.

So to the extent that those accounts show

into 98l-1, where would those deposits come

I

Rental- income.

And thatrs from the units

Yes.

The Carl-ton units

Yes.25
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He may be shown.

I have the witness s

0 OkaY.

MR. HOLT:

Exhibit Number

THE COURT:

Number 45, the

Now, can

46?

couple of

says total- year

bottom total- year 2002.

page -- paqe n

THE

S

r t has at the

ask as to

mr-ssr_ng.

or just

is like

al-l- the other copies l-ike that

WITNESS: Yes, they are. Mine

It sounds l-i-ke there are a

second page at the top

O And to the extent there's any checks going out

of that account, that's expenses

Maintenance.

for what?

A

v

A

O

they said

deposited

A

O

On those units.

On those same units, yes.

Okay. So you're ahrare in the BDO report that

t.hat you should be paying aIJ- the money

in this account back to Mr. Yusuf.

Yes,

Okay.

I saw that.

And is, in fact, that money owed to him

whatsoever?for any reason

A None whatsoever

O And that's because it's related to income

outside of P]-aza?

A Yes.

25
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THE COURT:

document either.

was just handed

MR. HOLT:

No, Do¡ no. This isn't

It's the same thing.

is the same.

the fuÌl-

The on

I would have to print

These are backups to the BDO file.

to print it out from that.

Your Honor, for the pu

testimony, I beÌieve th

and substituted, be

years but the t

page.

THE

O Looking at Exhibit Number 45, do you see

the total amount of funds they claim

this account from 2001" through 2012

O Okay. And was that income earned from the

Carlton apartments over this time period or from the

that r4/ere allocated to you?

that ?

A Yes.

O What is

are deposited into

A ç344,929 .L3.

out.

T woul-d have

ses of this

this version can be used

e the real key is not the

344,000 on the lastfigure of

Very well-.

Okay?

Yeah.

A1l- right.

HOLT:

THE COURT:

MR. HOLT:

MR. HO],T :

25
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suf,

50

cent o f ir.

e

t, in the name

They

of

from 2001 Lo 20L2, they

s that belong to them, and

those were deposits from the

apartmenLs out in Car1ton.

: Okay. So in other words, this is

owed back to thethis money is

correct? Asship; opposed to owed to

Yusuf?

MR. HOLT: No. fn the lifestyle analysi-s, the

Yusufs claim that Mafi Hamed shoul-d pay that amount

t

o Okay.

MR. HOLT:

THE COURT: Yeah, I have

the missing pages. So do I --

last question was that BDO says

is that is the claim 344 or

'percent of 344?

MR. HOLT: They claim 100

Do you have ExhibÍt 45, Your Honor?

the Exhibit 45 with

when you said -

you owe Mr

is the c

claim on that. bank account,

Mafi Hamed and V[aÌly

claim 344,000 in depo

his testimony is,

rentals from

THE

a claim

pa

Carlton apartments.

Okay. So 344,000 that BDO

is, in fact, not money you

ir?

store ?

A

a

A Absolutely not.

Mr. Yusuf owe him at all, is

says you owe to

25
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Swo¡ntobeføre msth¡s
| ..uVofJuly,20ll

Notry

YUSFffi
Paqe 2 oÍ 4

rLA¿A EÅIIîA UI I ;iJ4U I Iö ILUU

FalbiYr¡suf

lft¡.

*3lq

FothiYr¡suf
PO Box 503358
St ltm¡s,USVJ 00805

ruyf z0rr

Mufçciltaded
POBoxTdJ
Christíansteq IJSI/I 00821

&¡rMr¡fted:

ltis couespoadeooe will aolgrqwledge andnncooúalizo my oourro¡nnoo todayof a gift in
tbe snouÊl of $750,000 to 1ou

I an givbg )rÞu the uo¡çstisbd ¡iût o üE innediste ruo of this ¡nonÊy for whncr/or
pupoÊê ¡ou deeiæ. I eùcp€qt ne rv¡re¡mcut of üis gfr ûom ue, whcthor in ús fon of
caslq popcty, o¡ fr¡üm s€rviaos.

Sincerely,

t

!tt?ì
1?

E

E)(tlIBIT

1

FY000272-2
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Swom to bcfrßo ms this

-.lLrhyofJuty,

{ -d

YtTSFl E!6ETBIT 9
Paqe 3 ol 4

rLA¿A E^lr1A Þl | ;J+U t lö l¿uv *+l q

I
t

Faszd¡Yr¡¡uf
PO 8ox503358
St Thonâs,USVI00805

¡r¡ty.tf., zott

MufEGdEdêd
POBox,763
ctu¡ta¡srs4 usvl0082l

DqMufæd¡

This couospondmoowill acknowlcilgo mdmomorlaltzotyoonvcyanoo Od¡yof¡glftí¡
üe smomt sf S750,000 to ],ou.

I m Clvlry you the uûrssütcûEd tlÉt to thc lnoodl¡ts use of tbls Doley for wh¿ter/€rr

Iruposg Jou doslre" I oÐect ûo rÊpsynênt of tbls dfr fton nor wbettrc la rbc ñrm of
oas\ prqorty. orfi¡nre sqvlcæ.

FrwziaYr¡suf

a

,

rFnn f2,2012
TOÛDf,

sLtEl,

FY000272-3
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POBox 50335E
St, Thor¡a*, USVÍ 00805

July , .zou

Hl¡bm E¡ned
POBor763
Cbrfsüüste{ IrSt/I 00821

DcæHlsha¡D:

Ttk coutspondooos will aolmowlertgn æduonorlallzouyoolopncotoday of r $fr ln
thc anou¡t of $750,0t10 to ¡ou

I rn givi¡g you thc urrËstricted rigbt to tbE lme.dlato uss qf tbÍs noüþy Sr whatev€r
ptuposc you derhe" I elçoct ûo rypa"rnsnt of this gñ Êon ¡ng c'hothËr ln tbc fono of
oarh, prtpcrty, or fi¡fr¡re ¡ervlcce.

d

Sl¡oorcly,

#rr'üiv'ylþ

Fuçlzi¡Yt¡suf

Sworn tobeforene thls

-¡f-dayot

.\i

2011

I

\

YUSFl E!6HTBIT 9
Paqe 4 oÍ 4
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Fatbi Yusuf
PO Box 503358
Sl Tbomas, USVI00805

rutyl zott

HishamHamed
PO Box ?63
Cluistiansted, USVI 00821

Doa¡Hisham:

this conespondsnae will aols¡owlodge and nemorializc my convc)¡¡Doö tgdày of a gift in
the as¡ount of $750,000 to you

I am giving you thc u¡¡cstrictcd right to the i¡¡mediate use of this monoy for whatever
pulPose you dcsirc. I expeot no repayrn€nt of this gift from me, whether Ín the form of
cash, property, or futre servíccs.

Sincerely,

.R
?
¿

Sworn to boforc me this
of Jul¡ 201 l

Notsry Public

FathiYusuf

u.s,A

YUSFI E SIBIT 9
Pase I o¡ 4

I

ßY000272-r



EXHIBIT 10



I

2

3

4

5

6

7

B

9

10

1,1,

I2

13

I4

15

16

71

1B

1"9

20

2t

22

23

24

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

D]VISION OF ST. CROTX

MOHAMMAD HAMED, by his
authorized agent VüALEED
HAMEDI

sx-12-cv-37 0

Pl-aintif f /Countercl-aim Def endant,

V

FATHI YUSUF and UNITED
CORPORATION,

Def endants /Countercla j-mants,

WALEED HAMED, VüAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRISES, TNC.,

Additional- Countercl-aim Defendants .

December 15, 2OL7
Kingshill, St. Croix

The above-entitled action came on for Status Hearing
before the Special Master in Courtroom Number 211.

TH]S TRANSCR]PT REPRESENTS THE PRODUCT OF AN
OFFÏCTAL COURT REPORTER, ENGAGED BY THE COURT,
VIHO HAS PERSONALLY CERTIFIED THAT ]T REPRESENTS
HER ORIGINAL NOTES AND RECORDS OF TESTIMONY AND
PROCEEDINGS OF THE CASE AS RECORDED.

TRACY BINDER, RPR
Official Court Reporter
(340) 178-9'750 Ext. 1I5I E

EXHIBIT
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Hodges, that you believe that the order doesn't

apply to, you think they're outside the scope

the order, and Attorney Holt can respond.

time woul-d you need to do that?

identified some of them already.

ïme

more ?

MR. HODGES: No. I

claiming that

cl-aims -- what

the 1

I

says

itrs

the wat

a

tha

he accounting effect of that is what

is in dispute, so that can't be rul-ed on without

discovery. And they pretty much acknowledge it in

But he also has his clai-ms . f think he's

suggestJ-ng that there's no further -- nothing

further needs to be done on the 2.7 míI]ion that he

refers to, which is, you know -- respectfully, Your

Honor, it's already on Mr. Yusufrs side of the

ledger, so to speak, in the BDO report. VrIe

acknowledged he withdrew those funds. That's not

in dis te

w much

you have

e there any

, he t s the one that I s

at ion order affects the

are the claims of United. He

revenues are not a United claim,

ership cl-aim; I can't disagree with

re. He claims the water revenue is a

ership claim,' I canrt disagree with that more.

that coll-ects that water. So,That's United's roof

you know, the

25
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
D]VISION OF ST. CROIX

MOHAMMED HAMED by His Authorized
Agent. WALEED HAMED,

Plaintif f /Countercl_aim Defendant,

vs. Case No. SX-12-CV-370

FATHI YUSUF and UNITED CoRPoRÀT]oN,

Def endants /Counterclaimants,

vs

I¡JALEED HAMED, VÙAHEED HAMED, MUFEED
HAMED, HISHAM HAMED, and PLESSEN
ENTERPRISES, INC.,

Additional Counterclaim Defendants.

THE VIDEOTAPED ORJAT DEPOSTTTON OF \'OTTN GAI'I¡bTEY

h/as taken on the 3rd day of Aprir , zol1-, at the Law offices
of Adam Hoover, 2006 Eastern Suburb, Christiansted,

St. Croix, U.S. Virgin Islands, between the hours of

3:14 p.m. and 4:41 p.ffi., pursuant to Notice and Federal

Rul-es of Clvit procedure.

Reported by:

Cheryl L. Haase
Registered Professional Reporter

Caribbean Scribes, fnc.
21.32 Company Street, Suite 3

Christíansted, St. Croix U.S.V.I.
(340) 773-8r6L

EXHIBIT

a
EE lt
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.'OHN GAE'EIIEY -- DIRECT

È

h

9- tll+-àu*

¡rï

È e'küfrÉr ffi
h

A. Okay. And do you know where -- where the -- where

the accounting records were before you've given me 2OI2

and 2013, is that correct?

A. Correctr !eah.

9. Okay. And do you have any idea where the

accounting records are for 2002 through zOLt?

Cheryl L. Haase
(340) 113-Br6L

20

2T

22

23

24

25

A. So you saíd early on that you urere brought in

order, or something like that, to try to

described it as pretty much a a

A. Yeah, ít was pretty --
description that it was a pretty

think you

pursuant to

fix what I

total mess.

it was a pretty good

total mess before.

Would that be true?

a court

HAMD642142
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29

A. If I do some comparative fínancial statements, I

i t- at least th

Cheryl L. Haase
(340) 173-8L61.

1
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22
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A. And your recollection is that the financial-

records before 20L0 are in a warehouse?

A. The I'm hoping that there are hard copies of

most of the records in the warehouse at St. Thomas. I did

l-ook for a lot of them after the crash, when I was trying to

find things, but f -- I didn't have a great deal- of success.

A. Okay.

A. And I did find a spotty old backups on

computers, but and I had to get help from Sage to to

break through them, because they had otd passwords and

whatnot on them. But I didn't gç! apy!þinq cohesivg,.-li.bg

f -- f had one old backup at East, and it was, you know, as_

far as f was concerned, East and Vüest b/ere just usíng it to

process pa.yrgIl trn.d/.p] gc-ç.o¡¡n!s pêya,b].ç¿ a-nd i! WA-*.Þçfng.

used much l-ike a word p._rqcg-s..gqf . There was no integrity
when it came to qeneral ledqers or anything l-ike thatr or

.anything thqt would feed into a f inancial statement.

È elqñ-

@{.--e:H:he-ba
+ag qedìll-eer-t-+fi -a=ea€7--€üeh-

seeü3
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